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ADVERTISEMENT. 
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CC 


Tt THIS Jecond volume of Jur1Dicar, ARGUMENTS is ſubmitted by the 
author of them 10 publick notice, with very ſerious alarm, leaſt the moſt 
elaborate part of the contents, inſtead of obtaining favor from his readers, 
ſhould attra# their cenſure. When be reſolved upon hazarding a ſecond 
volume, which was not till cloſe of the hearing of counſel in the chancery 
cauſes on the laſt will of the late Mr. Thelluſſon, ſome ſymptoms of temporary 
favoenrable effef?, from delivery of the arguments - of thoſe who ſpoke againſt 
the will, raiſed his mind into the-bope, that at leaſt the firſt and moſt 
exten/rue article of this volume might prove intereſting: But within theſe 
few days enough hath occurred 10 ſuppreſs his expeftations in this reſpect; 
and to make bim almoſt repentant, that be ſhould be too far committed in the 
Preſent publication to withhold it. Not only @ ſolemn judgment hath been 
paſſed wholly over-ruling his Arguments in the Thelluſſon cauſes : but ſuch 
circumſtances have occurred, as may encourage a doubt, whether topicks, which 
the author deemed novel momentous and difficult, ſhould have been ſo conſi- 
dered, or ſhould have been amplified upon nearly in the extent in which they 
are treated in bis three Arguments; and more eſpecially, whether bis hiſtory 
of the dry ſubjef? of Extcutory Deviss ſhould not have been reſerved 
for future and more appeſite application. Some conſolations, however, preſent 
themſelves to the author. Whatever may have been the impreſſion with others, 
the noble lord, whoſe office it was to adjudge the cauſes, and whoſe extraor- 
dinary endowments eminently qualified him to fulfil the duties of that office, 
moſt certainly ſaw the caſe on the will as demanding full and ſolemn diſcuſſion. 
After bearing the leading counſel againſt the will of the late Mr. Thellufſon, 
his Lordſhip interpoſed to poſtpone the proceedings, with an explicit decla- 


ration, 
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ration, that the caſe on the will firuck. him.. as being of . 6RBAT. - 

«© PORTANCE and SINGULAR NOVELTY ;” and that be © thought, be 
e could not do better than call in the affiftance of two judges.” It ſhould be 
remembered alſo, that bis Lordſhip afterwards encreaſed the number of bis 
ofſeſſers, by adding his honor the maſter of the rolls. Nor toben the judgment 
was given in the cauſes, doth his Lordſhip appear to have diſapproved the 
great ſcope of the arguments of any of the counſel againſt the will: for, not- 
withſtanding the unſavorableneſs of the reſult to their fide of the cauſes, bis 
Lordſhip, with a poliſhed ſenſibility, which at leaſt operated as diſcountenancing 
all ſuppoſition of having treſpaſſed upon the timo tbe court, obſerved, that be 
e was not ſurpriſed the caſe had been brought forward, and had called forth ſuch 
« great exertion of learning and ingenuity.” Under the latter part of this very © 
handſome teftimany, ſo far as it concerns the counſel againſt the will, tht author 
of this volume feels it convenient 10 claim ſome ſhelter. Indeed he is ſenſible, 
that very little of the praiſe, thus generouſly beftowed, can be preſumed to 
bave been intended for himſelf. But fmall as his ſhare may be, he erufts, 
that it will ſuffice to prote him againſt any ill effects from remarks of a a 4 2 

ferent tendency. Fortunately alſo for the author, there is another circumſtance 
of a very conſolatory deſcription. It ſo happened, that the firſt impreſſions of 
the gentleman, who was leading colinſel atainſt the will, and whoſe very long 
experience and great profoundneſs in the law and equity of the. country render 
him oracular in the profeſſion, were unfavorable to thoſe for: whom he 

was engaged to plead; and in the outſet of the buſineſs, this circumſtance | 
bad caſually tranſpired. But on cloſe of the Arguments now publiſhed, this 
eminent lawyer took the opportunity, of moſt explicitly and repeatedly avowing to 
the gentlemen of the bar preſent and to others, that he was at length fully 
convinced the grand truſt of the will in queſtion was againſt law and ought to 
be declared invalid. It was manifeſt alſo in the earneſt and maſterly reply, he 
afterwards made, to the very able and learned arguments of the counſel for the 
will, that he compleated his profeſſional exertions againſt the will, under a frong 
influence from the conviction be bad recently expreſſed out te court. 


fn 
28. April 1799. 
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ON THE f 


LAST WILL of PETER THELLUSSON, EG. 


0 . — 4 * 8 a 


O curas hominum ] O quantum eſt in rebus inane 


Quo divitzas hec per tormenta coactas; 
Cum furor haud dubius, cum fit manifeſta phreneſis. 


/ 


j Quæ reverentia legum, 
Quis metus, aut-pudor eſt, unquam properantis avari? 


Omni 
Membrorum damno major dementia, quz nec 


Noſcit verba ſua, uxoris nec vota, nec illos, 


Quos genuit, quos eduxit : nam codice ſævo 
Hzredes vetat eſſe ſuos : bona tota feruntur 


Nummi ad congeriem. Tantum valet halitus auri 


py —ͤ — 
FR 
[Tus three following AxG@6UMENTs were delivered, at Lincoln's- 
Inn Hall, the 5th, 6th, and 7th of December 1798, before the 
Right Honourable the Lox D CHANCEL LoR, aſſiſted by the Right 
_ Honourable the MasTEzR Or THE RoLLs, the Honourable Mr. 
Juſtice Bult ER, and the Honourable Mr. Juſtice LAWRENCE, 
in the cauſes, of TyzLLUss0N againſt WoopFoRD, and Woop- 


FORD againſt THELLUSSON. 


4341114 B IT 
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FIRST ARGUMENT 


Ir is apprehended, that enough of the fats is occaſionally in- 

troduced into -the Arguments, to make the force of them intelli- 
gible without the aid of a formal and regular ſtatement. But 
leaſt this ſhould not be ſo, there is added an Appendix, with a 
view to putting the reader into full poſſeſſion of the particulars 
of the caſe, which is the ond of the Arguments.] 
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FIRST ARGUMENT 


DELIVERED 


THE 5th oF DECEMBER 1798, 


MY LORD, 
S one of the counſel for the widow and children of the 

late Mr. Thelluſſon, I have the honour of addrefling this 
court on the preſent very important and intereſting occaſion.— 
In that character, it is my duty, to aſſiſt to the utmoſt, in induc- 
ing your Lordſhip's condemnation: of a cruel and deceitful teſta- 
mentary diſpoſition : which aims, not only to overwhelm. the 
moſt near, moſt affectionate, and moſt unoffendin g relatives, by 
an unnatural proſcription, merely for the fake of an eccentrick 
and outrageous vanity; but by an abuſe of the art of will- 
making, to overreach the law of the country, and to pervert 
ſome of it's moſt wiſe and convenient rules for regulating the 
enjoyment and tranſmiſſion of property, into inſtruments of miſ- 
chief to the whole community. 


4 — 


LITTLE 


IN THE THELLUSSON CAUSES. 


rr accuſtomed to forenfick buſineſs, and by nature 
quite barren of thoſe higher qualifications, which that ſuperior 
line of our profeſſion demands, I have ever approached the 
temples of juſtice with fear and trembling. But though la- 
boriouſly prepared for the preſent occaſion, I never before pre- 
ſented myſelf under ſuch a preſſure of apprehenſions: for ] feel, 
that I am now one of thoſe entruſted with- the vindication of 
valuable private rights complicated with invaluable publick in- 
tereſts ; and that I am pledged to take my full ſhare in an argu- 
ment, which, in point of ſubject, will, as I conceive, be found, 
to involve and riſque the credit of the law, and the energies of 
the people of England, in the ſame event, as hangs over the in- 
dividuals, whoſe claims are immediately at ſtake. 


THERE are two cauſes before your Lordſhip.— One is on a bill 

brought by the widow of the late Mr. Thelluſſon, and his three 
ſons, and his three daughters, and the huſbands of the two 
who are married. Of this cauſe the object is, to invalidate the 
truſts his laſt will creates of his general real eſtate and of his re- 
ſiduary perſonal fortune, and to ſubſtitute a reſulting truſt for 
his heir and next of kin; in other words, on the ground of vice 
and illegality in the nature of the truſts, to have a decree in 
equity for the grand bulk of the property real and perſonal, 
diſtributing it as if there was an inteſtacy.— The other cauſe is 
on a croſs bill by the acting truſtees and executors of the late 
Mr. Thelluſſon, to ſubſtantiate the truſts of his will, and to di 
rect the manner of carrying them into execution. 
f Thee: two cauſes adus b right to property of immenſe 
value. Even in the preſent ſtate of the publick funds, the pro- 
perty in queſtion, excluſive of a landed eſtate of about £4000. a 
r. may be confidered as above half a million ſterling. 


B 2 I AM 
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FIRST ARGUMENT 


I am very unwilling to treſpaſs upon your Lordſhip's patience ; ; 


which I know, by perſonal experience in a cauſe of great deli- 
cacy (a) heretofore adjudged by your Lordſhip againſt the party 


for whom I zealouſly argued, to be exemplary ; and which, for 
that very quality, ought to be the leſs intruded upon. Com- 
ing alſo after the two very learned gentlemen, who have al- 
ready applied their very powerful energies, to expoſe the ille- 
gality of the teſtamentary truſts in queſtion, I dare not hope, 
that what I have to offer for the ſame purpoſe will be found, 
either to comprize any new topicks of reaſoning, or very mate- 
rially to conduce to the enforcement of thoſe already advanced. 


Yer I know not, how to avoid being very full and particular 
in acquitting myſelf of my ſhare of the > oe 


Tur immenſe value of the property at Nake will, I truſt, 
be ſome apology for me in this reſpect. 


SOME apology alſo may ariſe from it's being known, that I 
come prepared to argue in theſe cauſes ; after the fulleſt oppor- 
tunity of conſidering the ſubje& of them; and under an expec- 


tation from thoſe who have repoſed- profeſſional confidence in 


me, that I ſhould ſubmit to your Lordſhip the full reſult of my 
reſearch and impreſſion 1 in their behalf. 


Bur, as I ave already hinted, I have ſomewhat more than all 
this, to excuſe me to your Lordſhip, for unboſoming myſelf on 
the preſent occafion. In my view of the two cauſes, the un- 


uſual value of the property at ſtake, the painful anxiety of the 


(a) The cauſe in Chancery here adverted to is Myddelton v. Lord Kenyon and 
others. It is reported in 2 Veſ. Jun. 391. The author's two Arguments in that 


' cauſe are ia the volume of his Juridical Arguments and Collections publiſhed in 1797. 


Thelluſ- 
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IN THE THELEUSSON CAUSES. 


Thelluſſon family about the event, and their very ſtrong claim to 
the beſt efforts of profeſſional aſſiſtance, are almoſt ſecondary 
conſiderations. I feel myſelf urged on by incitements of a 
higher claſs. . I ought to be, and I am, zealous for the intereſts. 
of the widow and children of the late Mr. Thelluſſon, and ex- 
tremely anxious to ſee them extricated by the juſtice of this 
court from the injurious effects of an unnatural will. But I am 
far more zealous and more anxious, for the honour of the law of 
England, and for the good of the community at large, than I 
can be for the intereſts of any particular family, however in- 
truſted I may be profeſſionally to aſſiſt, in guarding their par- 
ticular rights, or in enforcing their particular pretenſions. To 
the law of England I look up with confirmed reverence. It is 
not exempt from imperfections or ſuperfluities. No human law 
is or can be ſo. But our law in it's great outlines I conſider as 
a combination of the wiſeſt policies. Thoſe theoriſts among 
us, who endeayour to create diſeſteem of our law, but who, 
I truſt, are few, would do better, if they were grateful for the 
extraordinary protection it affords to all claſſes of ſociety. I 
lament, when I ſee the leaſt approach to a depreciation of the 
law of England. I therefore lament, when I hear it's greateſt 
luminaries in former times, ſuch as Lord Coke and Lord Hale, 
adverted to atherwiſe than with veneration. To run down the 
characters of ſuch great men of our profeſſion is to undermine 
the law of England : for their adjudications and their writings 
are ſome of it's chief depoſitaries. To throw a veil over the 
infirmities of ſuch perſons, is far more honourable, than ſub- 
fiſting on the loan of their talents and wiſdom and at. the ſame 
time declaiming againſt their characters. But being thus 
anxious for the law of England, I- cannot look to the nature of 
theſe cauſes on the will of the late Mr. Thelluſſon, without 
feeling an apprehenſion, that if they ſhould be adjudged in fa- 


 vour 


mer ARGUMENT | 


vour of the will, ſome advantage may be gained by thoſe, who 
wiſh to depreciate our law, and to encourage a diſeſteem of it: 
| Certainly the law of England abounds with excellent policies: 
But I have ever underſtood, that one of thoſe admired policies 
is it's wiſdom, in regulating the entail and tranſmiſſion of pro- 
perty; and in ſteering between the extreme of enduring per- 
petuity of entail and the extreme of enduring no entail at all. 
The policy of our ſyſtem in this reſpect is more eſpecially to 
be ſeen in our doctrine of fines and recoveries, in our doctrine 
of remainders and reverſions, in our doctrine of uſes and truſts, 
and in our doctrine of executory deviſe. It is one of the aims 
of all theſe doctrines, to ſet a juſt and rational boundary to en- 
tails of every deſeription; and to ſet ſuch a boundary, as may 
conciliate private accommodation with public good. But unleſs 
I greatly miſtake the cauſes now before your Lordſhip, it will 
depend upon the deciſion of them, —whether all the wiſdom, 
ſo long exerted for that important purpoſe, is not liable to be 
baffled by three or four lines from the moſt ordinary convey- 
ancer:—and whether a fabrick, which our moſt enlightened 
judges have been two-centuries in raifing, is not ſo feebly con- 
ſtituted, as to be at the mercy of the pen of every conveyan- 
cing draughtſman throughout the kingdom :—and whether alſo, 
in conſequence of this imperfection, it is not alt> at laſt diſ- 
coverable, that by the law of England, there is @ mode of ſetthe- 
ment, by which it is poſſible with CERTAINTY, not only to make 
an entail completely unbarrable for almoſt a century and an bulf; 
but during the whole of that ſpace to render property of every ſpe- 
cies and in every — unenjoyable, unexpendible, and gw 


I B26 leave, ee to repeat, that the ſubject of the con- 
teſt on the preſent. occafion, is much more than the cauſe of 


| ee 1 late Mr. Thelluſſon's family againſt his teſtamentary diſpo- 


fitions. 
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IN THE een CAUSES. 


ſitions. It is the cauſe of the by of Eogland, againſt an at- 
tempt, to defraud it's policy, to abuse it's inJulgence, to de- 
grade it's character, and to charge a long ſeries of our moſt 
admired judges with imbecillity.—lt is the eduſe of the judi- 
catures, nay of the people of England, againſt an attempt to foiſt 
upon them ſuch a monſtrous precedent of truft of accumulation 
grafted upon entail by executory deviſe, as, being taken full ad- 
vantage of, might hereafter gradually paralize the beſt faculties 
of the country, by converting all the property of the kingdom 
from a fubſiſtence and defence for the living into a mere grati- 
fication for avarice in the tomb.— In other words it is the cauſe 
of the kingdom againſt an experiment, to impoſe upon Engliſh 
judicature, what, as I inſiſt, was never yet endured by any 
law, in any country, or at any time; and ander the ſhelter of a 
policy, emanating from an exerciſe of judicial diſcretion for the 


ſake of general convenience, to make judicature itſelf acceſſary to a 


moſt extravagant public miſchief. 


Ir ſuch be the nature of theſe cauſes, there is a ſtrong demand 
upon this court, to exert it's utmoſt vigilance, it's utmoſt wiſ- 
dom, and it's utmoſt fortitude ; leaſt, by the working of others 
under the ſurface of executory deviſe, the boundary of that 


mode of entail ſhould be ſo eraſed, as to let in moſt of the miſ- 
_ chiefs ſuch boundary was conſtituted to prevent, with the addi- 


tion of miſchiefs ſtill more ſerious. The judges of former 
times had to contend, with ingenious ſchemes of extending , 
entails beyond the uſual time for ſuffering common recoveries. 
Perpetuity of entail aſſumed various forms for that purpoſe. In 
the reigns of Elizabeth and James the firſt, the form was pro- 
viſo of forfeiture for ceſſer of eſtate in caſe of any attempt to 
bar entail by recovery or otherwiſe : and how much exertion 
was required to ſuppreſs this mode of Ae the law of 


common 


FIRST ARGUMENT - 


common recoveries, appears in Lord Coke's report of the three 
great caſes of Corbet (5), Mildmay (c), and Portington (4). 
Another form aſſumed was executory deviſe, which from it's 
nature is not within the reach either of fine or recovery: and to 
preſcribe a boundary to the contingency on which this mode of 
entail depends, and to foil thoſe attempting to exceed that 
boundary, the courts of Weſtminſter Hall have been almoſt 
continually reſorted to for about two centuries. Another form 
for perpetuities has been execufory truſt, directing eſtates for 
life to unborn children to be ſo conſtituted, as to make them 
tenants for life and to let in their iſſue to the inheritance as 
purchaſers: and this enterprize was cruſhed by Lord Chan- 
cellor Cowper ſoon after the death of Queen Anne (e), in 
the caſe of Humberſton and Humberſton ; that great judge of 
equity refuſing to make truſt the handmaid for extending the 
unbarrableneſs of entail, and to admit the ſubſtance of inhe- 
ritance under the veil of ſucceſſive leſſer eſtates. A further 
form of eluding the policy againſt perpetuities was a power 
of revocation ; that is, under a truſt to revoke eſtates of in- 
heritance to unborn children the moment they were born, 
and to ſubſtitute ſtrict ſettlement : and this ſhift to accompliſh 
perpetuity did not receive it's final condemnation till the caſe on 
the will of John Duke of Marlborough at the beginning of the 
preſent reign( /). But in all theſe inſtances our courts have had 
only to counteract ſchemes for unduly prolonging entails. Vet 
even this was found to be a work of difficulty. Mary Porting- 


ton's caſe, as Lord Coke informs us, was argued in the Com- 


mon Pleas more than ſeven times. Moſt of the other caſes TI 


have adverted to, were alſo elaborately confidered. But, in the 


(85) Co. 77. (e) 1 Co. 175. (4) 10 Co. 35. (e) 1 Wms. 332. | 
Y) Caſe.of Lord Charles Spencer and others v. the preſent Duke of Marlborough | 
in Pom. Proc. Feb, 1763. in 5 Bro. Caf. in Parl. 592. 


preſent 


89 I - 
at " * 


£2 ian 


P ²˙ ir > xr den 


a — < 4 Y 8 3 mb; a» + - 8 1 


0 0 
7 1 2 
1 F-EIS P 
C * 


r ad robe = cc NS 


r 
PS * * 


5 q * 1 n . * —— 
. cc r 2 


. . ord nd 


Gs — - F. 
» * 1 ” * 
9 2 * as be | 0 \ 
* "#4 *. + * 
a 1 * 5 a 1 


IN THE THELLUSSON CAUSES. 
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preſent inſtance, your Lordſhip has to combat, with a /cheme 
involving to a vaſt extent both perpetuity of entail and perpetuity 
of accumulation: and you have to defend the country, againſt 
Shopping the uſe of property, as well as againſt topping the power 
of alienating it. Convinced alſo though I am, that the mon- 
ſtrous enterprize of truſt, the fate of which it is for your Lord- 
ſhip in theſe cauſes to decide, falls within clear principles of 
judicial condetnnation ;' yet I am not blind to the difficulties in 
your Lordſhip's way. You have to detect and overcome en- 
croachments upon the boundary of executory deviſe in new 
forms ; ſocontrived in ſome reſpects, as to have the ſpecious ap- 
pearance of literal conformity to the very rule meant to be ſub- 
verted; and conſequently ſo contrived, as to ſecure a very ſtrong 
prejudice, that it is a kind of abuſe only reſtrainable and corri- 
gible by legiſlative interpoſition. You have alſo. /o. preſcribe a 


boundary, where hitherto our courts have not been provoked regu- 


larly to fix one ; where hitherto the moſt unfeeling -avarice has 
not ſo tampered with truſt of accumulation, as to demand from 
this court an inveſtigation of limits. The preſent caſe thus 
calling for the defence of the eſtabliſhed rule of executory deviſe 
againſt new ſhifts to elude it's boundary, and at the fame time 


Falling for a boundary to truſt of accumulation, I feel, that 


there is a demand for the beſt faculties and the beſt exertions 
in the performance of judicial duty: and as well for the fake 
of the country at large, as for the ſake of the individuals for 
whom I am one of the counſel, I am heartily glad, that it de- 
volves upon your Lordſhip to adjudge,—whether ſuch extended 
executory deviſes and ſuch extravagant truſts of accumulation, 
as the will of Mr. Thelluffon attempts to incorporate, are not 
miſchiefs againſt the reaſon and policy of the law of England ;— 
and whether his compound of exceſſive entail and exceſſive ac- 
cumulation is not equally controulable by a firm exerciſe of ju- 


CG dicial 


10 inst AnunlfE r , 


dicial wiſdom and judicial power, with the lefſer miſchief of | 
_ exceſs of entail only. | 


THe great queſtion in the two cauſes ariſes on the validity 
of the truſts, which the teſtator Mr. Thelluffon has annexed, — 
to the deviſe in fee of his great landed property in Yorkſhire 
and his real eſtate elſewhere, except his houſe and eſtate at 
Plaiſtow in Kent and his houſe in Philpot Lane London, —and 
to the bequeſt of his immenſe reſiduary perſonal eſtate. 


IT is, whether the truſts, to which he has devoted a landed 
property of about 4000. a year, and about half a million 
in perſonal eſtate, —in diſinheriſon of his eldeſt ſon and heir, 
—and in excluſion of the widow and all the exiſting iſſue 
of him the teſtator,—and in order to accumulate three vaſt 
landed fortunes for three future male deſcendants of his blood 
and name in at leaſt the ſecond, and moſt probably the third 
or fourth, or even more remote generation, and in caſe of there 
being only one ſuch male deſcendant at the time fixed, then to 
conſolidate the three fortunes into one huge maſs for his ſingle 
uſe ;—are fit to be executed by an Engliſh court of Equity. 
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IN other language the queſtion is, whether from ſome vice in 
the extent of the directed accumulation, or from ſome vice in 
the conſtitution of the beneficial intereſts limited to commence 
when the accumulation is appointed to ceaſe, all the truſts 
created by the late Mr. Thelluſſon of the chief bulk of his for- 
tune ought not to be condemned as void and inoperative. 
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Om the conſequences. of an abſolute failure of the truſts, I 
ſubmit, that there cannot be any doubt : for if they are void, 
there muſt, I preſume, be a reſulting truſt, that is, for his 
eldeſt ſon. and heir as to the rea! eſtate, and for his widow 
and all the children as his next of kin as to the perſonalty. 


Tux ſhort general point then is, whether the truſts of accu- 
mulation and thoſe appointed to commence when the accumu- 


\ 


lation is limited to determine are or are not valid. 


Tux odiouſneſs of the truſts cannot be denied. In this re- 
ſpect, and as to the grand bulk of his vaſt fortune, the will of 
the late Mr. Thelluſſon is a complication of proſcriptive cruelty 
towards all parts of his numerous exiſting family. 


| His three ſons had married, with his fulleſt approhation, to 


ladies, to whom he appeared almoſt as devoted as if they had 
been his own children. 


Tux three ſons were upon the moſt affectionate terms with 
him, and ſo continued to his death. They were living on a 
liberal ſcale proportioned to their ſituation and natural expec- 
tancies, that is,—as perſons, who had received ſome fortune 
from their father, and ſome fortune through the ladies to whom 
they were married ;—as perſons, who had ſucceeded their father 
in the very great mercantile buſineſs in which his vaſt fortune 
was acquired ;—as perſons, who, ſeemingly to the gratification 
of his pride, had obtained ſeats in the Britiſh Houſe of Com- 
mons ;—as perſons, who ſaw their father already poſſeſſed of 
about two-thirds of a million ſterling, and likely to live long 
enough to augment this vaſt fortune by very great accumula- 
tions; —and as perſons, who, from his external kindneſs to- 
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wards them, and from his profeſſions, had every reaſon to con- 
fide in receiving at his death their due proportions of his im- 
menſe wealth. But, by the truſts created of the great bulk of 
his fortune, the teſtator excludes theſe his three ſons wholly and 
abſolutely. Nay, he ſharpens this extreme unkindneſs or rather 
barbarous injuſtice, - with the inſulting conſolation of his hav- 
ing provided enough for them to ſecure comfort; - with an in- 


Jurious inſinuation of their being too fond of ſhew; and with a 
ſanctified leſſon of morality againſt vanity and oſtentation, at 
the very moment he was wantonly facrificing at their altar 


above half a million of property, to the diſinheriſon and'grief of 


his unoffending iſſue. What alſo appears from the admiflion 
in the pleadings in the two cauſes, and, if it was neceſſary, might 


be regularly proved, adds to the cruelty to the three ſons, is, that 
upon their marriages, he made verbal promiſes to the families 
into which they married, to make further proviſions for the ſons 


much exceeding the pittances his will gives to them; and that 


according to his declaration to ſome relations and friends of the 
family made but recently before his death, his eldeſt ſon and his 
eldeſt grandſon were to have his great Brodſworth eſtate, and 


he the teſtator wanted to purchaſe two other great endes for 


his two CA younger ſons. 


Nor tente with thus inſultingly diſappointing his three 
ſons, the teſtator involves in the ſame fate all their exiſting 


iſſue; the truſts being ſo conſtituted, as to make it impoſſible, 
if the will prevails, that any male iſſue of his three ſons born in 
the teſtator's lifetime, or born within due time after his death \ in 


whatever ſenſe thoſe words of the teſtator's will are to be un- 
derſtood] or any female ifſue of the three ſons ' born in the 
teſtator's lifetime, ſhould have the leaſt benefit from the im-' 
menſe property in queſtion, or it's accumulations. Nay,'it is at 


leaſt 
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IN THE THELLUSSON CAUSES. 13 


leaſt dubious, whether this excluſion was not meant to reach 
even future male iſſue of the three ſons to a certain extent. 
The preſent reſult of this unfeeling part of the arrangement is 
an abſolute excluſion of. fix grandſons of the teſtator and four 
granddaughters. The grandſons are ſons of the teſtator's eldeſt 
ſon living at the date of the will, and two twin ſons born within 
nine months after the deceaſe of the teſtator, and a ſon of the third 
and youngeſt ſon of the teſtator born a few months before his 
death. 'The granddaughters are two daughters of the teſtator's 
eldeſt ſon, and two daughters of the teſtator's ſecond ſon. Nor 
is this proſcription of the teſtator's grandchildren a little aggra- 
vated. by other circumſtances of the caſe. For the ſeven grand- 
children, who were born before his laſt will, he ever ſhewed 
the moſt affectionate kindneſs. To the eldeſt of them, the one 
next in ſucceſſion to him after his eldeſt ſon the heir apparent of 
the family, this excluſion is ſcarce even credible. It appears, 
that the teſtator, only ten days before his death, ſent for his eld- 
eſt ſon ; deſired him to give a private tutor to the eldeſt grand- 
ſon, obſerved upon his promiling talents, and propheſied his 
becoming a great man in this country. The teſtator emphati- 
cally added, I HKAvE TAKEN CARE OF HIM. According to the 
will, this care conſiſted of a French life annuity of 800 livres 
in the French funds ; which the will deſcribes as not having been 
paid for many years ; which there is no proſpect of ever re- 
ceiving ; and which, if it could be received, would be ſcarce 


worth having. 


Tux three daughters of the teſtator are not treated with more 
lenity in the truſts in queſtion. On the contrary, they and their 
iſſue are excluded without the leaſt reſerve or exception. Not 
even their male iſſue are ſpared. Yet if his three ſons and their 
exiſting iſſue were to be proſcribed, it was natural, that the 

daughters 
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daughters and their iſſue ſhould be looked to. He had married 
his eldeſt daughter to a gentleman born of a noble family (g) 
and of great perſonal merit. The vaſt ſize of the teſtator's for- 
tune, and his profeſſed kindneſs towards his eldeſt daughter and 
her huſband being conſidered, they might reaſonably have ex- 
pected a great encreaſe of proviſion from him, even though he 
had not thus excluded his ſons and grandchildren. Indepen- 
dently alſo of the ſame excluſion, the two other daughters, who 
were become marriageable, and who always appeared to have 
a proper ſhare of his parental affection, might for like reaſons 
have been juſtified in expecting a much greater fortune than he 
has thought fit to provide for them by his will. How much 
more then might theſe three daughters have expected to be con- 
ſidered by the teſtator, in the diſpoſition of his immenſe fortune, 
if the bulk of it was to be denied to their brothers and the child- 
ren of the brothers! But the teſtator's natural affections were 
too much under the dominion of his vain and avaricious paſſions, 
to liſten to ſuch a conſideration of his daughters. Inſtead of 
being more fayourable to them, becauſe his harſhneſs to their 
brothers'and the children of their brothers, gave the opportu- 
nity, he is more harſh to the daughters ; his will not even ad- 
mitting to the ſucceſſion to his general fortune, either them, or 
their iſſue of any kind or at any diſtance of time. 


- Ir the truſts are viewed with a reference to the teſtator's wife, 
to whom he ever appeared moſt affectionately attached, and 
of whoſe merits even the diſpoſitions of his will in other re- 
ſpects bear ſuch ample teſtimony, the odiouſneſs of the truſts is 
ſtill further encreaſed.— As the teſtator's children and grand- 
children were thus proſcribed, it might have been expected, that 


g) The Honourable Auguſtus Phipps. 
his 
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IN THE THELLUSSON CAUSES. . 


his wife would have been highly conſidered in the truſts of his 
vaſt reſiduary eſtate, and would have become a principal object 
of them. But ſo to have ſhaped the truſts, might finally in 
great meaſure have diſappointed his proſcription of his children 
and grandchildren ; for her maternal affection would naturally 
have been exerted to repeal the effect of the teſtator's cruel diſ- 
poſitions. Even therefore the wife of the teſtator is wholly ex- 
cluded from the poſſibility of benefit under the truſts in queſtion. 
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II is a till further aggravation of this excluſion, by the teſta- 
tor, of his wife, children, and grandchildren, and even of his 
iſſue in the third generation, from the chief maſs of his fortune, 
that the ſacrifice of them is made merely to indulge the out- 
rageous vanity of erecting three landed fortunes of a ſize un- 
heard of in England for three future male deſcendants of his 
three ſons; and that the truſts are ſo contrived, as to make it 
impoſſible, either that his ſons or his exiſting grandſons ſhould 
even have the conſolation of knowing, which of their male 
deſcendants are to be the happy poſſeſſors of the accumulated 
eſtates. It is the nature of the truſts to continue the accumu- 
lation, till all the ſons and exiſting grandſons are dead, and in 
the mean time to make the future proprietors of the eſtate quite 


uncertain. 
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Tuvs in every point of view, with reference to the family 
of the teſtator, the truſts appear to be of the moſt hateful de- 
ſcription. By them, the teſtator not only diſinherits his exiſt- 
ing family; but he diſinherits them from motives of a vicious 
. caſt, His wife, children, and grandchildren, are excluded from 
the bulk of his fortune, —not becauſe they had offended him; 


not becauſe they were not dear to him ; not becauſe they did not 
deſerve 
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deſerve to be fo ; not becauſe others were more dear to him: 
but becauſe he thought fit to yield himmſelf up a ſlave to the 
avaricious vanity of eſtabliſhing a long accumulation after his 
death, and of ſo conſtituting for remote male deſcendants for- 
tunes of a keg as yet unknown in Great Britain. Anger and 
reſentment àgainſt his family could not be the ſources of his 
ungenerqus and unfeeling diſpoſitions : for he and his family 
were all harmony and affection, and ſo continued to the laſt 
moment of his life. The real incentives to the will were ava- 
rice and vanity. Inde faces ardent. Thoſe paſſions were the 
real ſource. So traced, the truſts in queſtion are more than a 


diſinheriſon of the family of the teſtator, without ſo much as 


the colour of provocation from them; are more than a, cruel 
diſappointment of expectations encouraged by his own fatherly 
kindneſs and profeſſions to the very moment of his death; are 
more than a breach of his duties and promiſes to his wife and 
iſſue, without the ſemblance of apology of any kind for him. 
I fay that his will is not only all this accumulation of the 
harſheſt injuſtice to his exiſting family. It is all this, — with 
the aggravation of his thus ſacrifieing the moſt valuable inte- 
reſts of thoſe, who ſhould have been, and appear to have been, 
the moſt dear to him, wholly in order to 'gratify the avarice of 
poſthumous accumulation, and the vanity of poſthumous ag- 
grandizement of the Thelluſſon name in the perſons of future 
and remote male deſcendants ;—with the further aggravation of 
endeavouring to palliate his cruel diſpofition by ſatirical inſi- 
nuations againſt his three ſons, at the ſame time tending to in- 
jure their credit as merchants,” and in ſome degree to detract 
from the eſteem of them as men ;—and with the ſtill further 
aggravation of endeavouring to win both parliament and judi- 


cature into an approbation of his ungenerous diſpoſitions, by an 


affected 
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affected zeal to pay off the national debt, and by the hypocri- 
tical offer of a remote and improbable contingency in his reſi- 
duary fortune to effectuate ſuch a public good. 


Bur the teſtamentary truſts, the odious nature of which it is 
my duty as one of the counſel againſt the will to expoſe, are 
not merely injurious to the widow, children, and grandchildren, 
of the late Mr. Thelluſſon; are not merely in breach of his duty 
and profeſſions as the father of a family. They are not merely 
vicious in a moral ſenſe. They are alſo injurious politically. 
They are againſt the intereſt of the commonwealth, againſt 
public good. Under ſhelter of the teſtamentary power, it is 
the aim of the teſtator to ſuſpend both ſucceſſion to and en- 
joyment of much above half a million ſterling, till it ſhall 
have accumulated into landed property of the value of millions, 
nay, of tens of millions. On this topic I ſhall have occafion to 
enlarge in a ſubſequent part of this argument. Here it may be 
ſufficient to ſay of ſuch a precedent of accumulation, that truſts 
conſtituted for ſuch a purpoſe are at leaſt of a ny highly 
8 to the publick intereſt. 


Ir may at firſt ſeem, as if thus minutely animadverting upon 
the truſts in queſtion was inveighing againſt them with more 
particularity and more harſhneſs, than the real argument of the 


caſe requires. 


Bur, impreſſed as I am, with the preſent caſe, it appears of 
importance to thoſe, who claim to annul the truſts, that the 
odious nature and pernicious tendency of them ſhould be fully 
underſtood, even in the outſet of the argument. Notwith- 
ſtanding the extreme harſhneſs of the truſts towards the exiſting 
family of * late Mr. Thelluſſon, it is very far from being their 
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deſerve to be ſo; not becauſe others were more dear to him: 


but becauſe he thought fit to yield himſelf up a ſlave to the 


avaricious vanity, of eſtabliſhing a long accumulation after his 
death, and of ſo conſtituting for remote male deſcendants for- 
tunes of a keg as yet unknown in Great Britain. Anger and 
reſentment againſt his family could not be the ſources of his 
ungenereus and unfeeling diſpoſitions : for he and his family 
were all harmony and affection, and ſo continued to the laſt 
moment of his life. The real incentives to the will were ava- 
rice and ' vanity. ' Inde faces ardent. - Thoſe paſſions were the 


real; ſource. So traced,” the truſts in queſtion are more than a 


diſinheriſon of the family of the teſtator, without ſo much-as 


the colour of provocation from them; are more than a, cruel 
diſappointment-of expectations encouraged by his own fatherly 
kindneſs and profeſſions to the very moment of his death; are 
more than a breach of his duties and promiſes to his wife and 
iſſue, without the ſemblance of apology of any kind for him. 
I fay that his will is not only all this accumulation of the 
harſheſt injuſtice to his exiſting family. It is all this, — with 
the aggravation of his thus ſacrifieing the moſt valuable inte- 
reſts of thoſe, who ſhould have been, and appear to have been, 
the moſt dear to him, wholly in order to 'gratify the avarice of 
poſthumous accumulation, and the vanity of poſthumous ag- 


grandizement of the Thelluſſon name in the perſons of future 


and remote male deſcendants ;—with the further aggravation of 
endeavouring to palliate his cruel diſpoſition by ſatirical infi- 
nuations againſt his three ſons, at the ſame time tending to in- 
jure their credit as merchants,” and in ſome degree to detract 


from the eſteem of them as men ;—and with the till further 


aggravation of endeavouring to win both parliament and judi- 
cature into an approbation of his ungenerous diſpoſitions, by an 
affected 
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duary fortune to effectuate ſuch a public good. 
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affected zeal to pay off the national debt, and by the hypocri- 
tical offer of a remote and improbable contingency in his reſt- 


Bur the teſtamentary truſts, the odious nature of which it is 
my duty as one of the counſel againſt the will to expoſe, are 
not merely injurious to the widow, children, and grandchildren, 
of the late Mr. Thelluſſon; are not merely in breach of his duty 
and profeſſions as the father of a family. They are not merely 
vicious in a moral ſenſe. They are alſo injurious politically, 
They are againſt the intereſt of the commonwealth, againſt 
public good. Under ſhelter of the teſtamentary power, it is 
the aim of the teſtator to ſuſpend both ſucceſſion to and en- 
joyment of much above half a million ſterling, till it ſhall 
have accumulated into landed property of the value of millions, 
nay, of tens of millions. On this topic I ſhall have occaſion to 
enlarge in a ſubſequent part of this argument. Here it may be 
ſufficient to ſay of ſuch a precedent of accumulation, that truſts 
conſtituted for ſuch a purpoſe are at leaſt of a any highly 
dangerous to the publick intereſt, 


Ir may at firſt ſeem, as if thus minutely animadverting upon 
the truſts in queſtion was inveighing againſt them with more 
particularity and more harſhneſs, than the real argument of the 


caſe requires. 


Bur, impreſſed as I am, with the preſent caſe, it appears of 
importance to thoſe, who claim to annul the truſts, that the 
odious nature and pernicious tendency of them ſhould be fully 
underſtood, even in the outſet of the argument. Notwith- 
ſtanding the extreme harſhneſs of the truſts towards the exiſting 
family of _ late Mr. Thelluſſon, it is very far from being their 

D wiſh 


ot | 


„ go "I _ Are 


— CITE ge ae 


— 


'* FIRST” ARGUMENT 
with to diſturb his memory further than juſtice to them- 
ſelves extorts. 'They are too mindful of his affeQtionate kind- - 
neſs whilſt he was living, except in his grand teſtamentary diſ- 
poſition, and too mindful alſo of the benefits they derive from 
him under the very will they complain of, to with to ſee his 


memory unneceſſarily wounded. Nor if they had ſuch a with, 


would it become their counſel to gratify it. But in conteſting 
the truſts of his general reſiduary eſtate, his widow, ſons, and 
daughters, have for themſelves and the grandchildren of the 
teſtator, much above half a million of property at ſtake; and it 
is not to be expected, that they, or atleaſt thoſe acting to 
ſuſtain their intereſts, ſhould, in a caſe of ſuch vaſt value, make 
a ſacrifice of any real advantage in the argument againſt the 
will, from mere delicacy towards the memory of one, whoſe 
teſtamentary diſpoſition of his principal fortune is ſo exceedingly 
cruel to his family. If his memory could be ſpared, -without 
the moſt ſerious injury to thoſe who conteſt the chief truſts of 
his will, they would rejoice at the opportunity; and would 
reſerve their griefs and injuries for private lamentation. But it 
ſo happens, that the caſe againſt the will is of ſuch a nature, as 
to render the argument of favour and disfavour to it, of ſome 
importance in the conteſt. Conſequently the odiouſneſs of the 
will is a topick againſt it, which cannot be conveniently ſpared. 
We truſt indeed, that there is a ſufficiency of objection to the 
legality of the truſts, without aid from any topick of favour to the 
family of the teſtator or of disfavour to the truſts of his will. Yet 


it muſt be confeſſed, that the points raiſable againſt thoſe truſts 


are not without nicety and difficulty. Both in conſtruing the 
intention of the truſts, and in applying the principles by which 
that intention is controulable, the argument may occaſionally be- 
ſomewhat influenced by ſuch topicks of favour or disfavour. 
Nay, it is poſlible, that in ſome poſitions of the argument, 
e favour 
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favour or disfavour towards the truſts may turn the balance for 
or againſt the validity of them. — If the words conſtituting the 
truſts ſhall be found to be ſo ambiguous and equivocal, that 
conſtrued favourably, they will be within the boundary of the 
law of executory deviſes, but conſtrued unfavourably they will 
exceed that boundary, the decifion of a Court may be ruled by 
the quality of. the truſts. Were they meritorious, it might be a 
duty to underſtand the words reſtrictively, and ſo to declare the 
truſts legal. But the truſts being odious, it may be juſtifiable 
to underſtand the words largely, and ſo to condemn. the truſts 
as againſt law.—Again, if the truſts conſtituted ſhall be found 
of ſuch a nature, that it ſhall depend on the diſcretion of a 
Court of Equity to decide, whether they are fit or proper to be 
aſſiſted by the exerciſe of equitable juriſdiction, were the truſts 
meritorious, it might induce going the utmoſt length in favour 
of them. But on the other hand, if the truſts ſhall appear to be 
of an odious deſcription morally, and of a dangerous tendency 
politically, a Court of Equity may feel it a duty to do all in it's 
power towards diſappointing them ; may feel itſelf called upon 
to adminiſter it's diſcretion by declaring the truſts unworthy of 
being performed.—So again, if it ſhall be found, that in conſti- 
tuting the beneficial intereſts appointed to take effect when the 
truſt of accumulation is permitted to ceaſe, the will is ſo obſcure 
in the language, as to make it very doubtful, who are meant to 


take primarily, and what kind of ſucceſſion is meant to be con- 
ſtituted, were the object of the teſtator juſt and becoming, it 


may be the duty of a Court to ſtrain every nerve to explore the 
intention; and, for the ſake of facilitating it's execution, to riſque 
adopting a conſtruction however dubious. But if the object of 
the truſts ſhall be found nearly as odious and dangerous in their 


tendency, as I underſtand and ſtate them to be, it may be juſ- 


tifiable in a Court to decline conſtruing obſcurity into intelligi- 
bility, to decline making ſenſe of nonſenſe, to decline making 
De cer- 
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certainty of dncertainty ; and thus it may become the duty of.a 
Court to Sen the truſts, as . too h and obſcure to 
ve executed. 


In theſe views of the caſe, * the odiouſneſs of the truſts 
in queſtion may have great weight in the argument againſt 

them. Their odiouſneſs may not only inſpire judicature with 

a deſire or rather an anxiety to diſappoint them ; but may 

actually afford the opportunity. Therefore in arguing to ſub · 

vert the great truſt of the late Mr. Thelluſſon's will, I ſubmit 

that the cruelty and injuſtice of his chief teſtamentary diſpoſi- 

tion ſhould never be loſt ſight of. Nor is it new in our courts 

of equity, or even in our courts of law, to reſort to the un- 

meritoriouſneſs of teſtamentary diſpoſitions, in order to in- 

fluence the interpretation of them. Both juriſdictions are ac- 

cuſtomed to look to meritoriouſneſs and unmeritoriouſneſs in 

the conſtruction of inſtruments of every kind, as well as in va- 
N rious other reſpects (5). 


eren it cannot be contended, that the mere odiouſneſs 
of the truſts in queſtion will ſuffice to invalidate them Such is 
the extent of the teſtamentary power with us in England over 7 
property both real and perſonal,” that notwithftanding the 
greateſt harſhneſs, or even cruelty, in the diſpoſitions of a will 
towards the family of a teſtator, the will may be good in law 
and Irelicravle in r. A the Romans a will might 


(4) For FAVOR ;—to Heir, ſee a ſeries of * at law and in equity in Viner's 
Abridgment Heir R. S. T. & U. Executors —Z. 3. & Portions I. Comyns's Digeſt 
Drviſe N. aa. and title Chancery 3. P. 3. 1. Equity Caſes Abridged Heir C. D. & E. 
& 2. Eq. Caf. Abr. ſame title A.— to Wife and Children and grandchildren, ſee Com. 
Dig. Chancery E. 1. Eq. Caſ. Abr. 202. Grounds of Law and Eq. 66.—to Chq- 
rities ſee Vin. Abr. Charitable Uſes E —and to Creditors ſee Com, Dig. 3 A. 3. Vin. 
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be itvalidated for undutifulneſs to near relations, eſpecially to 
children; and if they were diſinherited or paſſed over without 

juſt cauſe, there was a remedy againſt the will by the querela 
teflamenti moſſicief, that is, a complaint of the will for being 
made againſt duty, againſt moral obligation, againſt the dic- 
tates of nature, contra officium pietatis, contra naturale offi- 
cium (i). When and how this relief to difinherited children 
and other near relations originated, whether from a benevolent 
ſubtleneſs of interpretation in conſidering ſuch unnatural diſ- 
poſitions as proofs of inſanity, or from poſitive conſtitutions, is 
a diſputed point amongſt civilians. But certainly it was ſettled 
law in the time of the Emperor Juſtinian, and long before, that 
a will might be impeached for undutifulneſs. Certainly alſo 
the teſtamentary power became circumſcribed in like manner 
in ſome countries of modern (4) Europe. It was ſo in ſome 
provinces of (/) France. But it is not ſo with us in England. 
By our law, the teſtamentary power is in this reſpect unqua- 
lified (n). Our law agrees with the twelve tables, in which 
according to the extract in Juſtinian's Inſtitutions (n), the lan- 
guage was, UTI LEGASSIT SUZ REI, ITA jus ESTO. 'There- 
fore unleſs there is ſomething wrong in the truſts in queſtion 
beyond the moral injuſtice of them, to the family of the late 
Mr. Thelluſſon; unleſs the public inconvenience of them be of 
fuch a deſcription as to be contradicted by ſome known policy 
of our law, or be of ſuch a magnitude as to render them 


(z) See Inſt. lib, 2. tit. 17. 18. & 19. & Heinecc, Syntagm. Huber Prælect. and 
Vinn. on thoſe titles. 

(4) Hoppii Commentatio ad Inſtit. lib. 2. tit. 18. 

(7) TraduR. des Inſtitutes de Juſtinien par M. de Ferriere liv. 2. titr, 18. in the 


Notes. 
(m) See Swinb. part 5. f. 1. Cowelli Inſtitutiones Jur. Anglican, lib. 2. tit. 19. 


Co. Litt. 13th ed. 176. b. note 6. 
(#) Inſtit. lib, a. tit, 22. princip. 
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unfit for execution b 7 our courts of equity, the truſts, how- 
ever they may be reprobated, however thoſe they exclude may 
be compaſſionated, muſt prevail in our Courts of Juſtice ; and 
in that view . ſhort of legiſlative W can annul 


them. 


Tux caſe then comes to this. Can it be ſhewn, that the truſts 
militate with any principle, rule, or policy, of the law of Eng- 
land; or that they are of ſuch a nature, as to be unfit for 
execution by an Engliſh Court of Equity, or that they are 
otherwiſe unexecutable ?. 


THEsE, I agree, are the proper ſubjects of enquiry and in- 
veſtigation, and I enter upon the argument accordingly. 


So looking to the caſe, I accuſe the truſts of infringing the 
rule introduced into our law to circumſeribe executory deviſes, nay, 
of ſo infringing in ſeveral points, on any one of which, the 
charge, if proved, is, I contend, ſufficient to nullify the truſts 
in queſtion. | 


I ALso accuſe the truſts of exce/5 of accumulation ; and in that 
reſpect, of being ſo groſily againſt public goed, and fo groſily im- 
proper, excluſive of the limits preſeribed to executory deviſe, as to 
juſtify a Court of Equity in condemning them, or rather to require 
ſuch a condemnation. . 


FURTHER I impute to the truſts, that they are /o vague, 0 ob- 
ſeure, and ſo uncertain, in the deſcription of the primary bneficial 
deviſees and legatees, as to be rejettable on the ne of unintelh=: 


gibility and n | | 
Such 
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| Svcn are the three points of view, therefore, in which 1 pro- 
poſe to examine the truſts, to put them to a teſt, and to im- 
peach their validity. 


SECOND DAY'S ARGUMENT. 
| DELIVERED 
3 7th oF DECEMBER,. 1798. 
MY LORD, 
NCIENTLY I had obligations to your Lordſhip for per- 


ſonal attentions ; which were of no ſlight importance to me 
in the younger part of life, when all attentions, from one of your 


Lordſhip's deſcription, were peculiarly gratifying and valuable. 


Of thoſe attentions I ſhould have been proud, even in times the 
moſt proſperous ; ſuch as I never reached, nor am ever likely 


to gain an approach to. It was my ill fortune, to ſee thoſe at- 


tentions intermitted, from cauſes :. which, neither on your part 
proved pride, enmity, inconſtancy, or. inſenſibility; nor on 
mine were, for a moment, even in, the leaſt degree incom- 
patible with high reſpect, great admiration, or ſincere gra- 
titude. My own feelings have ever teſtified for me in this 
point. Your Lordſhip's conduct to me on ſeveral occaſions 
heretofore has convinced me, that, however unpropitious ſome 
appearances might be, ſubſtantially your diſpoſition towards 
me, though checked by circumſtances, was moſt honourably 
Juſt, nay, was even liberal. But had all other proofs been 
17 wanting, 
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wanting, this would have ſufficiently appeared from your Lord- 
ſhip's generous indulgence to me yeſterday, at a moment highly | 
diſtreſſing to one: who, though a veteran in the ſtudy of Eng- 
liſh law, and in that retired practice, which is only to be ſeen 
in the gloomy ſolitude, of chamber-conſultation, and of cham- 
ber-application to juridical buſineſs and juridical ſtudies, is not 
only a novitiate in the forums of juſtice ; but a novitiate, the 
moſt nervous, the moſt unprotected, and a novitiate ſo de- 
ſcribed, with the further drawback of being in the wane of 
a life never fortunate, ſometimes imminently the reverſe. Nor, 
I am perſuaded, will any liberal perſon of the fame honour- 
able profeſſion with myſelf murmur, at ſuch an occaſional 


Indulgence to one of my age and under my circumſtances, as 


the option your Lordſhip ſo kindly gave me yeſterday. I mean 
the option of wholly poſtponing my long argument, in cauſes, 
in point of ſubje& uncommonly novel, arduous, and important, 
to a ſecond day, or of dividing my argument between two 
days. 


Tre boon, which I thus acknowledge, and which I eagerly 
took advantage of, was a great aſſiſtance to me; a great relief to 
my apprehenſions. I truſt alſo, that it will at the ſame time be 
found an arrangement, not ill calculated to promote the impor- 


tant purpoſe of more deliberately at leaſt exploring. what is the 


real juſtice of the two great cauſes now in judgment before your 
Lordſhip ;—and whether in deciding on the will of the late Mr. 
Thelluſſon, the honour of the law of England, and the intereſts 
of the country, are really implicated in the extenſive way I 
yeſterday took the liberty of repreſenting to your Lordſhip. 
Had it not been for the conſiderate attention to my ſituation in 
theſe cauſes, I know not, how without danger of diſguſting 
your Lordſhip and the reverend judges who are aſſeſſors to you, 
ar 
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or gyen without diſguſt to myſelf; L;conld ; ;haye, diſcharged, 
my proſeſsional duty, nearly in the full extent of the matter 
I bave gathered and. digeſted far the ben. Amy ;labours 
had been the moſt perfect ſecret. to all hit myſelf, it was Mi 
to be ſuppoſed; that the {gience,..acuteneſs, learning, zeal, 
and cloquenoe, of the te. learned. gentlemen. 1 om 
hondur af followings: Would haxg, leſt the great ſubject 

erkrutury dariſe, hd the: great W of Aut M accumulation, 
whiehcare:the; chief topicks of, theſe Fuſes, with. much 
geousgſdd untroddan: But it ſo happens, that to ſerve the in- 
tereſts of the-family, fan which-Lam.one of the cunſel, and 
toithdotem the lahqus of ſuperior-perions, my ampreffigns were 
conmunicated:: far. h mo uſe. Had I therefore bean, 
pœeſſech yeſterdays. to dollom my two, learned leaders, in theſe 
cauſes, with any thing beyond mere introduction, I ſhould 
have been in a Very diſtreſſed ſityation: - My. o operoſe details, 
after thein i ſpitited comprevious of the ſame topicks, would 
har geen ſcarge-ehdurable, eyen by, your Lordſhip's patience, 
higlily e diſciplined. as it is. So inſtagtanequs a. 
fucceſsion, of the ſlaw / productions of the lamp, to the quick 
| flaſhes of forenſiek eloquence, ,mmight have been like 2 great 
and long faſt ſucgeotling a ſhort hut luxurious ſeaſt. But the 
interval, which has been allowed, may leſſen the diſad vantage. 
Lam under, from xhibiting at length, what has been already 
ſtated 10 the Court; not only more briefly, more agreeably, 
and: mare; imprefoively, but with acceſsions of more "OWE 
this any materials wien (FONG; | | F 

mt uit b3) gait v7: | 
Ir would indeed be F little conſequence, if "et was 

little more to be derived from the interval I mention, than 
my perſonal; aegommodation. But I flatter myſelf, that 
much more important effects may be expected from the ar- 
bn E. rangement 
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as I have already hinted to yo Lordthip;' Tam: individually 
the moſt ſtrongly impreſſed Lich the untenkbleneſs of the will 
of the late Mr. Thelluſſdir, both from eve of excettory deviſe, 
and from erer accumulation; and though I am even very 
ſeriouſly ſtruck with the objection to his benefioial truſtis for 
uncertainty of deſcriptiom : yet I m aware: of the difficulties 


and delicacies, which belong'ts the eaſe; More pürtiaularly 


I am aware of a ſtrong prejudice, which has fomehow' or 
other almoſt unaccorntably reached ſome of ihe moſt reſpect- 
able members of our profelsion; and may pertiaps have 
aſcended ſtiſl higher, that the exhamitous-publick mifchiefs, 
which are confeſſedly*incident to the eſtabliſhnient of fuck a 
precedent of artifitial erterifion'bf eretuibry devife and; r f 
accumulation tombined, as Mr, Thelluſſon's will eomprires, can 
only be effeQually obviated by an act of parliament.” I am 
aware alſo, that this prejiice 1 18 very much aſeiſted in one very 
important branch of tlie preſent caſe, by the great autliority 
of a recent but utirepealed certifieate of the King's Bench to. 
your Lordſhip-in the cafe of Long and Blackall. Fo encounter: 
prejudice thus powerfully in ſome degree aſsiſted; and to ſub- 
due the difficulties which otherwiſe belong to tlie preſent 
caſe; a full exprefsion of arguinents and a full reference to 
caſes and authorities, however tireſome and unpleaſant, may 
be not only ufeful in a ſubſidiary way; but. even neceſſary. 
The two, learned advoeates, whom I have the honour of 
following, having inſpected the reugh materials I vas able 
to furniſh by digging at the mine, have ſeparated the finer. 
and better parts of the orc I drew forth for their ferviee ; 
and by a proper application of them, have exhibited an im- 


preſsive though ſhort picture. But ſine pictures are ſome- 


Umes compoſed, with colours very ſplendid,” but very tranſient 
and. 


rangement your Lordſhip thus ind ulged to myſelf. Though, 
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and fading: and. it is for thoſe; to whom the appreciation of 


the value of the picture is entruſted, to examine the quality 


of the colours, and to require evidence of their firmneſs. 


Accordingly to enable ſuch an examination in the preſent 


inſtance, it may be expected, that I ſhould actually produce 


enough of the rough materials extracted by me for the ſervice 
ol the preſent caſe, to ſhew, that the picture, Mr. Mansfield 


and Mr. Grant have ſo ably drawn, is both a genuine and a 


laſting portrait. Indeed I feel this to be a juſtice more 
«efpecially,due.to the family, for which I am counſel; becauſe 
L have reaſon to believe, that thoſe two learned gentlemen, 
from a generous ſenſibility towards me, have actually forborn 


to enlarge upon many topicks, for which they knew me to 


be copiouſly and laboriouſly prepared. Under ſuch circum- 
ſtances, if I was to keep back what I have extracted and di- 
geſted, it might injure the cauſe it is both my duty and my 
anxious with to e | 0 N 
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N OTWITHSTANDING themes the maſterly 8 of 


\thearguments, which I have prepared to offer to your Lordſhip 


in the great points of theſe cauſes, I ſhall venture to addreſs 


you and the reverend Judges by whom you are aſsiſted, with 


the ſame fullneſs, as if I was not under the diſadvantage of 
any anticipation whatever, 


Tux FIRST TROY upon which I have undertaken to 
argue againſt the truſts in queſtion, namely, their infringe- 
ment .of the boundary of executory deviſe, depends upon the 


deln, by. which our law limits and regulates executory de- 
"Y 7 * viſes, 
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Ir the nd thus of . aw? Mr. Thelluſlon eilt a are 
ſupportable, it muſt be, becduſe they are ſheltered under the 
rule of entail by executory deviſe and by truſt of the ſame 
nature: for, except under . A d is no - 
bility . truſts. ; of S182 uni 334 hne 
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Is arguing the preſent caſe, therefore, it nie very 
mäterial to know, when, and how, and by what authority, 
and under what qualifications,” 'the/doAtritte of executory de- 
viſe bebatire incorporated into our lſyſtem n eite | 
C0573 0b T09 egi Y 1143 rotiods; 5 [iugiyqo> gd 

* AcconDINGLY, with Yoit - Lortfhip's 8 Ti ſhall here 
ant Tomewhat in that' way. such a reſearch, indeed, is 
not only dry and difficult; but extenſive. | To make it inte- 
reſting will, I fear, be much beyond my ſtrength. But it is 
within my power to reſtrain myſelf in the enquiry t and with 
chat view, I-ſhall endeavour to be as ſhort, us the Ppurpoſe of 


che preſent cafe | in a, mor nem pH it ſhall -allow. -- 1 3717 ©; 
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Exkcvuronx deviſes have chiefly ſprung up ſince the ſtatute 
of uſes in the 27th of Henry the Eighth, and the ſtatutes of 
the 32d and 34th of the ſame reign, enabling the deviſe of 
lands at the free will and pleaſure of the owner. Some glimpſe, 
however, there. is of executory deviſe in much earlier times; 
and it is poſsible, that under the cuſtom of deviſing land, as 


it prevailed in London and other places, ſomething of the 
5 kind 
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kind might be occaſionally at leaſt attempted. Accordingly 
it has been aſſerted by judges of high authority, that execu- 
tory deviſes, determining the fee in one perſon on a contin- 
gency, and rniſing the fee up in another, have always in ſome 
refpe& prevailed. This aſſertion, which came from the bench 
in Pell v. Brown, in the 18th of James the Firſt, as appears 
by Judge Coke's report in that cafe, might be true in a ſmall 
degree, under the power of deviſing land by cuſtom. In 
favor of the aſſertion ſo reſtrictively underſtood, our Year-books 
farniſh-ſome littie evidence. Gowdchep's caſe in 49. Edw. 3. 
fol. 16. which is of a deviſe; ' under the cuſtom of London, 
that executors ſhould ſell land. to make diſtribution for the 
ſoul of the teſtator, ſeems to be of that deſcription; the fee 
till ſale deſcending to the heir, but afterwards paſsing to the 
vendee. The caſe put in the Year-book of 11. Hen. 6. 
fol. 13. b. of a deviſe of land in London under the cuftom, 
that the executors ſhould ſell to pay debts; and the caſe put 
in the fame Vear- book of a deviſe under the power by cuſtom 
to iſſue en ventre'/a mere, ate all inſtances. But even the 
ioduſtry of Lord Coke's time was not ſufficient to glean more 
than theſe few examples of executory deviſe of land in the 
times previous'to the reign of Henry the Eighth; and it may 
be doubted; whether theſe precedents alone ſhould be deemed 
precedents fufficient to prove the law, even as to the power of 
deviſing by cuſtom : aud even though executory deviſe ſhould be 
proved to have thus exiſted in a ſmall degree, it ſhould be con- 
' fidered, that in very ancient times the tendency to perpetuity, 
which is a grand objection to unlimited executory deviſe, and 
which, after the eftabliſhment of common recoveries, became 
Tſo important a conſideration, was not then of ſo much con- 
ſequence. Certainly alſo the undoubted rule of the common 
law againſt creating a freehold * futuro, as it is ſtated in 
25 Barwick's 


8 
* 


I. As to In- 
 heritance. 


Hel. Rau ARGUMENT 


counted for in the introduction to the Manuſcript treatiſe by 
Lord Chief Baron Gilbert on Remainders, which I furniſhed 
far the new edition of Bacon's Abridgment, made it impol- 
ſible to create fuch executory intereſts in the freehold and 
inheritance of land, by grant or any common law convey- 
ance (n): and ſo Lord Coke obſerves in Matthew Manning's 
_ in 1 * e 95. | 


To make the i inquiry concerning the origin hd hk of 


executory deviſe more ſimple and intelligible, I will conſider 


the ſubject under three diſtin heads; namely, firſt as to 
ED next as to terms of years, and then as to chatiel 


Fox many years after the beginning of the ſixteenth cen- 
tury, executory deviſes of the inheritance ſeem to have been 
little known, and as little ſanctioned. According to the caſe 
of the prior and convent of St. Bartholomew Welt Smithfield, 
which is in Dyer fol. 3$. a. pl. 12. and aroſe on an executory 
deviſe of the inheritance of land under the cuſtom of London, 
the judges Fitzherbert and Baldwin, in the 28th. and 29th. 
of Henry the eighth, held it not allowable to limit a fee, upon 
a fee. Indeed, as that caſe was, the contingency. for the 
riſing of the ſecondary fee was ſuch, as might have happened at 
any tame however diſtant. Therefore, even upon the doctrine 


00) 5. Bac. Abridg- Ed. by Mr. Gwillim, 716. The reafon aſſigned is the 9 
of a grant of the freehold in futuro, to make the tenant of the frechold in the mean 
time regardleſs of the ſeryices due to the Lord. But this ſeems only a ſubſidiary 
reaſon; for it is to be remembered, that the riſing up of future and executory eſtates 


of freehold, on the happening of the particular contingency, would not have been 


confſtent, with the ſolemnity and notoriety required by our law for the paſſing of 
freehold and inheritance, and would have materially affected the uſe of real actions. 


2 "7? 0 


Barwick's caſe, 5. Co. 94. b. and is in part ingeniouſly ac- 
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of executory deviſes, as afterwards received and now eſtabliſn- 
ed under reſtriction, the executory deviſe could not have 
been ſupported. But Lord Chief Juſtice Vaughan, in his 
report of the caſe: of Sheldon and Gardiner, which was ad- 
judged in the 230d of Charles the ſecond, infers from the 
before mentioned caſe in Dyer of the 28th. and 29th. of 
Hen. 8. that the clear opinion of the judges Fitzherbert and 
Baldwin, whom Lord Vaughan ſtiles the greateſt lawyers of 
the age, was agamſt executory deviſes. as a thing unknown 
to our law ; and moſt probably, notwithſtanding the caſes 
1 have before cited from the year books of 49. Edw. 3. & 11. 
Hen. 6. this might be the real ftate of the matter. However 
it may be collected from the cafe in Dyer fol. 124. a. pl. 38. 
that executory deviſes of the inheritance became in ſome de- 
gree countenanced in the reign of Philip and Mary; for ſuch 
a deviſe, on the contingency of the death. of the teftator's ſon 
and heir under twenty-four, was held not to prevent the deſcent 
to him, in reſpec that he had attained that age, which rather 
implies, that, if he had, died before, the deviſe might have 
operated. That inheritanee ſhould thus begin to be ſubject 
to executory deviſe, may be accounted for, from the progreſs 
of uſes and trufts after the: flatttte of uſes 27. Hen. 8. and from the 
effect produced by the. power, of deviſing land under the flatutes 
af 32d. and. 34. of the fame reign; ſpringing uſes of the 
mheritance and: freehold furniſhing a-preceden: for like exe- 
cutqry eſtates in the form of executory deviſe, and the con- 


ſtruction of the ſtatutory power of deviſing at the free. will and 
pleaſure: of the teſtator affording to the judges an oppor- 
tunity of exerting. a diſcretion in ſavour of executory de- 
viſe accordingly. The further countenance to ' executory 
devide of inheritance early. in the reign of Elizabeth ſeems 
inferrable from Boulton's Caſe of 6. and 7. Eliz. as cited 
in. 
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+ 2. Ro. Rep. 217. and Palmer 132. it being ſtated to have 
'been in: that caſe agreed, on a deviſe to teſtator's wife till his 
ſon fliould attain 21, and tlien to him and] his heirs or to 
him for ever, and in caſe)of this dying without iſſuł within the 
age of 21 years to the teſtator's daugliter, that, if the 
ſon had not attained 21, the deviſe tothe daughter would 
have been godd. However Ralle in his report obſerves, that 
there was a difference in the reports of this caſe of Boulton; 
and at all events it was no more than an extrajudicihl 
opinion. During the remainder of the reign of Elizabeth, 
executory deviſes vf inheritance gained ſome further ground. 
Of this the cafes: of Hinde v. Lyon reported in 2. Leon. II. 
and almoſt in - the: ſamie words in 3. Leon. 64. and 70. Ful 
merſton v. Steward cited and ſtated in Palm! 133. and 
Cro. Jam. 592. and Wellock v. Hammond Cro. Eliz. 20+. 
are ſufficient proof. But in the firſt of theſe three cafes the 
contingeney of the executory deviſe depended on à ingle 
iſe in the ſecond th contingeney was almoſt ĩnumediateʒ and 
in the third the contingency was confined to tio years. That 
Lord- Coke, early in the following reign, joined in ſanction- 
ing ſuch executory deviſes, appears from Matthew Manning 
caſe, which was in 7. Jam. I. and is in the 8th. report for 
theugh this latter caſe was aw executory deviſe of a term 
of years, yet Lord Coke, then chief juſtice of the Com- 
mon - Pleas, argued in ſupport of the deviſe over of the 
term aſter: an eſtate for life, from the /ſufficiency of an 
exeoutory | deviſe: of the fee; A few years after Matthew 
Manning's caſe, namely, in'the'18th of James, there occurred 
the caſe of Pell. v. Brown. It is reported fully in Cro. Jam. 
Palm. and 2 Ro. Rep. and ſhortly in Godb, and the margin 
of Dyer, ed. of 1688 fol. 354, a. and it was adjudged by the 
King's Bench recently after Lord Coke's being angrily re- 
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moved by King James. It was a deviſe to a younger Son 
and his heirs for ever, and if he died without iſſue living his 
elder brother, then to him and his heirs. This limitation over 


was ſolemnly adjudged” to be a good exccutory deviſe by all 


the judges of the King's Bench. All of them, alſo, except 
Judge Doderidge, held it not barrable by a common recovery 
of the firſt deviſee. It appears, that Doderidge, in fo differing 
from the other judges, was in ſome meaſure influenced. by an 


_ apprehenſion of having perpetuity revived under the ſhelter 


of executory. deviſe ; and if it was not for the diſcretion 
exerciſed by the Courts, in preſcribing a time for the con- 
tingency of executory deviſes, fuch might be the conſequence 
of holding them out of the reach of a common recovery. 
This caſe is generally looked to as the pole-ſtar for direction 
in executory deviſe of inheritance; or, to uſe tlie nervous ex- 


preſsion of the preſent chief juſtice of the King's Bench 


in Bradley v. Porter 3. Durnf. and Eaſt, is deemed the founda- 
tion and as it were the magna cliarta of this branch of 
our law. Sometimes alſo it is referred to, as if the eſtabliſh- 
ment of executory deviſes of the fee originated from this 
caſe. But certainly they had at leaſt been countenanced 
by much earlier deciſions, as the before mentioned caſes, of 
the reigns! of Philip and Mary and of Elizabeth, and in the 
carly part of James's reign, feem to ſhew. Certainly alſo the 


caſe is ſilent as to executory deviſe of chattels, and goes but a 


little way towards aſcertaining the boundary of executory 
deviſe for inheritance. Therefore with great deference to 
others, I beg leave to ſay, that I do not feel this caſe as 


furniſhing very much of the code of executory deviſe. How- . 


ever this caſe of Pell v. Brown may be properly ſaid to 
have fixed, that in reſpect of the executory deviſee's having 
only a poſsibility, his intereſt was not within the recompenſe 

F ol 
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of a-common recovery, and therefore not within the reaſon of 
it's barring; and notwithſtanding the almoſt unreachable 
ſubtlety of the reaſoning, yet, ever ſince, executory deviſes. 
of inheritance have been held unbarrable by the common 
recovery of thoſe having the preſent eſtate. It muſt be 
allowed too, that this caſe aſsiſts in aſcertaining when limita- 
tions over, on failure of iſſue, after a deviſe to one and 
his heirs, ſhould operate by executory deviſe, and when 
by remainder. Further it muſt be confeſſed, that this cafe 
finally fixed the legality of executory deviſes for inheritance, 
under the circumſtance of the contingency's not erceeding a 
life ; though I do not obſerve in any report of the caſe, that the 
judges, who differed from Doderidge on the point of recovery, 
were very explicit in ſtating, how far they were influenced 
by the ſhortneſs of the contingency. Chief Baron Montagu, 
indeed, in 3. Cha. Caf. 19. in the great caſe of the Duke of 
Norfolk, or as it is ſometimes called the caſe of perpetuities, 
which was firſt adjudged in 1681, and of which I ſhall ſoon 
have occaſion to make more particular mention, almoſt re- 


preſents Pell and Brown, as if it was queſtionable. For this 


purpoſe he refers to the report of Gay v. Gay or Jay v. Jay 
in Style 258. and 274. and to the argument of Latch, who 
in that caſe aſſerts, that after deciding: Pell and Brown the 
court was divided upon the point; that in the ſerjeant's caſe 
21 James it was made a flat query, whether an executory- 
deviſe of the freehold was good; that ever ſince it had been 
diſputable ; and that Pell and Brown was oppoſed by a ſolemn 
judgment of the Common Pleas, in a caſe, which however is 
given without the name and even with the omifsion of the 
reign. Yet neither Lord Chicf Baron Montagu, nor the two 
chief juſtices Pemberton and North, who joined with him 
againſt Lord Chancellor Nottingham in the Duke of Norſolk's 

2 y caſe, 
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caſe, ventured abſolutely to deny the legality of an executory 
deviſe: of inheritance : and Lord Chancellor Nottingham well 
obſerved, that queries for. exerciſing the wits of ſerjeants were 
not governing opinions to decide the law by. Upon the 
whole then it may be aſſumed with tolerable accuracy, that 
executory deviſes of inheritance were at leaſt ſanctioned 
ſome years before the caſe of Pell and Brown in the 17th of 
James the firſt; and that from the time of that caſe their 
validity, where the contingency did not exceed one life, be- 
came unqueſtionable.—From one life, our courts gradually 
proceeded to ſeveral lives wearing out the ſame time, what 
paſſed as to executory deviſes and truſts of terms of years 

aſsiſting this enlargement; and at length the allowance of 
time for the contingency reached lives in being and twenty- 
one years after, with an allowance of the time of geſtation 
for a poſthumous child. — But this progreſs was not without 
ſtruggle. In Snow and Cutler, which occurred almoſt im- 
mediately after the reſtoration, a deviſe to the heirs of the 
body of the teſtator's wife, if they ſhould attain the age of 
fourteen, was warmly conteſted, on the ground of it's being 
an executory deviſe to a perſon not in eſſe, and of there being 
a contingency on a contingency, namely, the birth of a child 
and the child's attaining fourteen years. But I do not ob- 
ſerve, that the mere circumſtance of the fourteen years be- 
yond. a life was much objected to. The caſe is in 1. Lev. 
135. T. Raym. 162. 1, Keb. 752. 800. 851. 2. Keb. 11. 
145; 296. and in 1. Sid. 153. It was ſeveral times argued. 
It ended with the court's being equally divided. But ac- 
cording to Levinz's report all agreed with Pell and Brown, 
that executory deviſe might be on one life; and that it was 
not barrable by recovery. Thus the doctrine as to the com- 
paſs of time for exccutory deviſes of the fee appears to have 
F 2 reſted 


Mirco anvvurar” 
reſted 'till the caſe of Taylor v. Bydal, which is in 2. Mod. 
289. 1. Freem. 243. and Cart. 182. and appears from the 
account of the record of this caſe in Mr. Forreſter's Reports 
231. to have been adjudged in the Common Pleas Hil. 29. 
and 30. Cha. 2. This caſe was conſidered by the King's 
Bench, whilſt Lord Hardwieke was chief juſtice, as a clear 
adjudication for extending the contingency of executory de- 


viſe of inheritance to twenty-one years beyond lives in being. 


But it was a deciſion by the Common Pleas, whilſt Lord 
North was chief juſtice, and he concurred in it; and I know 
not, how entirely to reconcile it, with the ſtrong part he 
afterwards took againſt the executory truſt of a term of years 
in the great caſe of the Duke of Norfolk, except that diſ- 
tinctions between inheritance and terms of years were relied 
upon in a great degree. However, be this as it may, even 
the extenſion of one year beyond co-exiſting lives was con- 
teſted ſoon after the revolution; nay, in the firſt inſtance 
even with ſucceſs. The caſe I mean is that of Lloyd and 
others u. Carew, which in effect was an executory limitation 
of the uſe of lands in fee in à marriage ſettlement, to the 
heirs of the wife, on the contingenc of a failure of iſſue of the 
huſband and her at the death of the ſurvivor and payment by the 
wife's heir of £ 4,000. to the huſband's heir within. twelve months, 
after ſuch ſurvivor's deceaſe. Here the contingency extended 
to two lives in being and one ycar beyond : and a bill in Chancery 
was brought by the wife's co-heirs againſt the huſband's heir 
to have benefit of the limitation on payment of the £'4,000. 
The only report of the caſe is in Show. Parl. Caf. 137. and 
according to the account there, the eourt aſsiſted by the 
chief juſtice of the Common Pleas and judge Rookeby dif- 
milled the bill, and as it ſhould ſeem, becauſe the contin- 
gency was too remote. But the plaintiffs appealed to the 
Lords. 
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Lords. Before them the great point was, whether oNE YEAR 
*beyond lives in being was not an exceſs of the time for an executory 
deviſe of the fee, or for a contingent limitation or ſpringing 
uſe of the ſame nature; it being contended for the reſpondent, 
that the life of one or more-perſons in being was the ne plus 
ultra of executory deviſe. The caſe ended with'a reverſal of 
the decree, and conſequently a precedent for one year beyond 
tuo lives in being. Yet ſoon afterwards, that is, 9. W. 3. in 
the caſe of Luddington v. Kime, which is in 1. Lord Raym. 
203. and various other books, it was contended before the 
Court of Common Pleas, that -the contingency for an execu- 
tory deviſe of inheritance could not be extended beyond a life 
in being, even for a poſthumous child, though. the time for that 
is ſhort of a year. The caſe went off without any deciſion of 


this point; for the whole court held, that the limitation was a 


contingent remainder in fee. However both Lord Chief Juſtice 
Treby and Judge Powell declared themſelves on the point; 
Judge Powell holding, that for so SHORT A TIME as the birth 

of a poſthumous child a life in being might be exceeded; but 
Lord Chief Juſtice Treby proteſting againſt going an jota be- 
yond the life of ONE PERSON in being, and relying upon what 
paſſed in the before-mentioned caſe of Snow v. Cutler. About 
three years after this caſe of Luddington and Kime, the 
ſubje& of executory deviſes was diſcourſed upon, with a ful- 
neſs and particularity even excceding the diſcuſsion in the 
great caſe of the Duke of Norfolk, which I ſhall have occaſion 
to mention when I come to executory deviſcs of terms for 
years. The caſe I now allude to is Scattergood v. Edge. It 
is in 2. Salk. 229. 12. Mod. 277. and in the ſupplement to 
the edition of 11. Mod. publiſhed in 1781. The latter book 
includes the record, and contains far the largeſt report, and is 


from a manuſcript of Mr. Lutwiche, who was one of the ar- 
guing 
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guing counſel when the caſe was carried by writ of Error into 
the King's Bench. It was firſt adjudged by the Common Pleas 
Hil. 12. W. 3. On error the King's Bench affirmed the judg- 
ment. The arguments of the judges of the Common Pleas 
are fully reported, more particularly by Mr. Lutwiche. But 
I do not find any report of the arguments of the judges in the 
King's Bench. The manner, in which the judges of the 


Common Plegs are ſtated to have expreſſed themſelves, againſt 


enlarging the limits of executory deviſe, deſerves minute atten- 
tion in ſome points of view. But the caſe was of a very 
mixed and complicated nature; and fo far as it concerns the 
hiſtory of excoutory deviſe of inheritance, the chief thing to 
be collected from it is, that, notwithſtanding ſome of the 
prior caſes, the judges conſidered lives in being as the ultima- 


lum of contingency in remoteneſs. As late as the year 1722, 


it was ſtrongly argued, that this time ſhould not be exceeded, 
even to include a child en ventre ſu mere; and therefore that 


an executory deviſe of inheritance to the ſon of one being a 


batchelor was too remote. So it was argued by Mr. Serjeant 
Bootle in Gore and Gore before the King's Bench 6. Geo. 2. 
as reported in 2. W. Kel. 204; and Mr. Peere Williams, ac- 
cording to his report of his own argument on the ſame ſide 
in the ſame caſe, though he occupied other grounds, infiſted 
on the benefit of that point; and the firſt certificate of the 
King's Bench, namely, by Lord Chief Juſtice Pratt, and the 


judges Eyre, Powis and Forteſcue- Aland in 1722, was ac- 


cording to the report in 2. Stra. againſt the executory deviſe 
on that very ground. But the ſecond certificate of the King's 
Bench to Chancery in Gore and Gore, which was by Lord 
THardwicke and the judges Page Probyn and Lee, was for 
the executory deviſe; and even the firſt certificate, though 


- againſt the executory deviſe as too remote, was according to 


the 
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the report in 9. Mod. 4. founded on the cireumſtance of a 
precedent term of 500% years. Yet ſtill it was doubted, whe- 

ther, on an executory deviſe of the fee, the addition of ttwenty- 
one years to lives in being ſhould be allowed. At length, how- 
ever, there was a complete judgment for extending exccu- 
tory devife of inheritance to lives in being and twenty-one ycurs 
after, with the allowance of the proper time for a poſthumous child. 
But this was not accompliſhed till ſo lately as the year 1736. 
The cafe, which ſo ſettled: the point, is Stephens v. Stephens 
ſent out of Chancery by Lord Chancellor King. It is ſtated 
in Forreſt. 228. with a copy of the certificate by Lord Hard- 
wicke and the three other judges of the King's Bench. 
The report of the arguments at law is in 2. Barnadiſt. 375. 
and 2. W. Kel. 168. The certificate of the four judges is 
expreſſed with great care and explicitneſs. It acknowledges, 
that they could not find any caſe, wherein the executory de- 
viſe of a freehold had been held good, where the veſting of 
the eſtate was ſuſpended until a ſon unborn ſhould attain 
twenty-one, except the before- mentioned cafe of Taylor and 
Bydal. But they repreſent the record of tliat caſe to agree 
in the material part with the printed report in 2. Modern 
Reports. IT herefore they ſay, that, however unwilling they 


may be to extend executory deviſes beyond the rules gene- 
rally laid down by their predeceſſors; yet upon the authority 


of that judgment and its conformity to ſeveral late deter- 
minations in caſes of terms for years, and conſidering that the 
power of alienation would not be reflrained longer than the lato 
would reftrain it, namely, during the infancy of the firſt taker, 
which could: not be reaſonably ſaid to extend to a perpetuity, 
they were of opinion, that the deviſe in queſtion might be 
good by way of executory deviſe. Ever ſince this deciſion, 
executory deviſes of inheritance, to the extent of lives in be- 


ing 
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ing and 21 years after, ſo as to include a poſthumous: child, 
appears to have been allowed without the leaſt controverſy, and 
as it ſeems upon an underſtanding, that the boundary of ex- 
ecutory deviſe is univerſally the ſame, that is, the ſame ſor 
inheritance as for terms of years and chattels perſonal. Ac- 
cordingly Lord Kenyon in the late caſe of Long and Blackall 
7. Durnf. and Eaſt. 100. which was on the executory. deviſe 
of a term of years, ſo ſtates the limits for executory deviſe 
generally. I preſume alſo, that your Lordſhip's ſending this 
laſt-mentioned eaſe, for the opinion of the King's Bench did 
not proceed from a doubt, whether the boundary of execu- 
tory deviſe was eſtabliſhed to the extent I have juſt ſtated. 
The caſe, I can gueſs, had a. very different object in view, 
though from, the report of the manner in which the caſe was 
ſpoken to in the King's Bench both by the court and coun- 
ſel, to me at leaſt it ſeems, as if that object was not quite per- 
ceived, From the circumſtances of the executory deviſe then 
in queſtion, it's validity could not be ſupported without an al- 
lowance twice over. of the time for a poſthumous: child, and 
in the firſt inſtance an allowance of the life of the pyſthumous 
child befides. In effect it was an executory deviſe of a chattel 
leaſe, in truſt for a ſon of the teſtator EN VENTRE SA MERE 
at the date of the twill and not born till after the teftator's deceaſe, 
and after the deceaſe of ſuch ſon in truſt for ſuch iſſue male or tlie 
deſcendant of ſuch iſſue male of ſuch ſon as at his death:\/hould be 
his heir at law, with a limitation over, which was the deviſe in 
queſtion, if at the death of ſuch ſon there ſhould be no ſuch. 
iſſue male or deſcendant of iſſue male then living, or if the 
child en ventre ſa mere ſhould not be a ſon; | Therefore I ap- 
prehend the objection to have been, that to begin with a 
deviſe to a poſthumous child for his life, and to graft upon it 
a limitation over on failure of heirs male of his body at his 
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death, which of courſe would include an heir male then en 
ventre ſa mere, was to begin with allowance for a poſthumous 
child, then to comprehend ſuch child's whole life, and aſter- 
wards to have the allowance for a poſthumous child again; and 
conſequently to claim having ſuch allowance twice over witli 
the life of the poſthumous child in the firſt inſtance intermedi- 
ately, and fo to enlarge the nine or ten months for a poſthum- 
ous child beyond lives in being and twenty-one years after to 
eigliteen or twenty months, with the whole life of a poſthumous 
child into the bargain. Such an enlargement of the boun- 
dary of execytory deviſe was, I preſume, the great point, 
upon which it was intended to have the opinion of the King's 
Bench. But from the turn this cafe, of, which hereafter 1 
ſhall have occaſion to ſpeak in a very particular manner, 
took there, it ſeems at leaſt doubtful, whether if ſuch was the 
point, it ought. to be conſidered as fully adjudged. 


41 


In reſpect to executory deviſes of terms for years, the older A= to terms 


caſes are expreſs againſt deviſing over a term after a deviſe of 
it to one for life. The caſe of 6. Edw. 6. Dy. 74. b. is a 
judgment to that effect; and there Lord Chief Juſtice Mon- 
tagu and Judge Hales ſtate the point to have been ſo ruled 
by all the Judges, whilſt Lord Rich, who had recently re- 
ſigned the great ſeal, was Lord Chancellor. There is, in- 
deed, a caſe of 28. Hen. 8. in Dy. fol. 7. a. in which 
Judge Englefielde thought a deviſe over of a term, even after 
a deviſe to one and the heirs of his body, allowable. But he 
was overruled by the Judges Baldwin and Shelly; and theſe 
iatter ſaid, that it was as contrary to law to limit a term in 
remainder, as it was to limit ſuch a remainder of a perſonal 
chattel. However, in the latter end of the caſe, Baldwin 
rather appears to admit, that the executory deviſe would have 
G been 


of years. 
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becn good, if the ſirſt deviſe had been for life. But this was 
extra- judicial; and it was adjudged to the contrary in the 
before-mentioned caſe of 6. Edw. 6. The reaſons, however, 
againſt deviſing a term over after an eſtate for life were very 
artificial ; for they appear to have been no better, than the 
exility or ſmall conſideration of a term, an eſtate for life 
being legally a greater intereſt than the largeſt term, and the 
now exploded notion of our law's not allowing a poſstbility 
upon a poſsibility, which the limitation of a term after an 
eſtate for life is, one contingency being ſurviving the firſt 
taker, the other being the firſt taker's outliving the term. 
In the reign of Elizabeth, the Judges, under a nice diſtinc- 
tion between deviſing the term ſelf and deviſing only the uſe 
of it, relaxed from this ſtrictneſs as to a term, where the 
deviſe over was after an eſtate for life, as appears by the cafe 
of 10. Eliz. Dy. 277. b. the cafe of Weleden v. Elkington 
19. Eliz. Dy. 358. b. and Plowd. 519. and the caſe of Para- 
mour v. Yardley Plowd. 539. But the executory deviſe of a 
term for years was not conſidered as quite ſafe, againſt ſale by 
an executor or adminiſtrator under colour of. their not being 
aſſets to pay debts; and the cafe of Handall v. Brown 1 Jam. 
Mo. 748. proves, that ſuch danger was not imaginary. This 
danger, which muſt ever belong to the deviſe of a term of 
years, with ſome doubtfulneſs, which ſtill prevailed as to the 
ſuſhciency of the later authorities to overrule the old doc- 
trine againſt limiting over terms of years, carried executory 
deviſes of terms into Chancery, to obtain, as well ſecurity 
againſt alienation of the term, as the ſhelter of truſt; and 
there relief was given accordingly, of which the caſe of Cole 
v. Moore in Chan. 5 Jam. Mo. 806. is a precedent. About 
the ſame time the Courts of common law became leſs ſubtle - 
and more firm in ſupporting the executory deviſe of a term; 
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for in Matthew Manning's caſe 7. Jam. 8. Co. it was in vain 
inſiſted, that a termor could not in his life grant his term 
over to one for life, with remainder to another, and therefore 
could not ſo deviſe; and Lord Coke and four other judges 
reſolved in fayour of the executory deviſe, and alſo overruled 
the diſtinction between deviſing a term of years and deviſing 
the uſe of the term. Lampet's cafe 10. Jam. in 10. Co. gave 
new ſtrength to the deciſion in Matthew Manning's caſe. 
Then one thould have thought the queſtion as to executory 
deviſe of a term of years at reſt. But ſtill the judges were 10 
jealous of and fo averſe to executory deviſes, that Lord Coke 
was ſcarce removed from the King's Bench, when the con- 
troverſy as for terms of years in a manner revived. This 
appears from the cafe of Child v. Baily 20. Jam. in W. Jo. 2. 
Ro. Rep. and Palm. for according to the report in Sir William 
Jones, ten judges againſt two condemned the executory 
deviſe 'of a term to one ſon, with a limitation over to another 
fon, if the former died without iſſue in the lifetime of the latter. 


Abſolutely revoking the decifion in Manning's caſe and 


Lampett's caſe was not avowed by the ten judges. But they 
openly declared again/t going a ftep further; and it was relied 
upon, that the deviſe in this caſe of Child and Baily 
was equivalent to a deviſe to one and the heirs of his body with 
limitation over, and therefore differed from the caſes of 
Manning and Lampett. Indeed in that point of view, though 
the confining of the contingency of the limitation over to 
a failure of iſſue during a lite in being, and the circumſtance 
of there being no expreſs deviſe of the term to the heirs 
of the body of the firſt deviſee, furniſhed a ſtrong anſwer to 
the objection of its being a deviſe over of a term after an 
eſtate to the firſt deviſee and his iſſue: yet there was not 
wanting the color of reaſon to ſupport the deciſion in this 
; G 2 caſe 
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caſe of Child and Baily ; for an unqualified executory deviſe. 
of a term, after a deviſe to one and the heirs of his body, is 
on the contingency of a general failure of iſſue, and ſo leads 
to a palpable perpetuity; and as the judges, however 
wrongly, conſidered the caſe, the deviſe was conſtructively 
tantamount. In that point of view alſo, that is, as the de- 
viſe of a term after a prior deviſe to one and the heirs of his 
body, Child and Baily was a proper reprobation of the 
executory deviſe of a term. There are many early caſes to 
the ſame effect. Thoſe at law are Saunders v. Corniſh 
7. Cha. 1. Cro. Cha. 279 and 1. Ro. Abr. 612 and Leventhorp 
and Aſhby 11. Cha. 1. Wm. Jo. 15. After the Reſtoration 
the illegality of limiting terms or truſts of them after an 
eſtate tail or a general failure of iſſue was ſeveral times 
confirmed, as appears, by Aprice v. Flower in 13. Cha. 2. 
reported in Pollexf. 27. 1. Cha. Rep. 175. and Lord Notting- 
ham's manuſcript Prolegomena of Equity, Pearce v. Reeve, 
alſo 13. Cha. 2. reported in Pollexf. 29. and the fame manu- 
ſcript, Backhouſe v. Bellingham 16. Cha. 2. in Pollexf. 33. 
and the ſame manuſcript, Burgeſs v. Burgefs May 1674 in 
Pollexf. 40. I. Mod. 14. Reports temp. Finch 91. 1. Cha. Cal. 
229. and Lord Nottingham's Mſs. Rep. and his Ms. Prole- 
gomena, Love v. Windham 22. Cha. 2. Knight v. Knight 
28. Cha. 2. and }. Mod. 50. . Lev. 290. Pollexf. 42. and 
both of the manuſcripts laſt mentioned, Warman v. Warman 
July 1672 in Pollexf. 112 to 123. and the ſame two manu- 
ſcripts alſo, and Oſgood v. Oſgood May 1674, which is in 
Lord Nottingham's manuſcript Prolegomena and there only. 
It is obſervable on the certificate in one of theſe caſes, 
namely, Pearce v. Reeve, the certificate in which is given 
at length in Pollexfen, that Hide Twiſden and Brown, the 


three judges who certified to Lord Clarendon, were not con- 
| tent 
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tent with declaring the limitation over of the truſt of a term, 
after failure of heirs of the body or of ifſue underſtood in the 
ſame large ſenſe, void ; but in ſome degree revived the old 
objection of its being a poſsibility on a poſsibility, the huſband 
and wife to whom the term was firſt limited, not having had 
any child in eſſe at the creation of the truſt ; and actually 
ſtated ſuch a double poſsibility to be againſt law. It is alſo ob- 
ſervable, that though in the ſame certificate the three judges 
allow, that it was not fit to call in queſtion the judgment in 
Matthew Manning's caſe ; yet they declared, they did not 
think it ſaſe to ſtretch the law againſt its ordinary rules further 
than it had been done in that caſe. This ſeemed like reverting, 
to the doctrine of confining the deviſe over of a term to one 
life, and to requiring that life to be in eſſe. Even the 
caſe of Warman v. Seaman, in which Lord Nottingham him- 
ſelf yielded to holding the limitation over void, if not carc- 
fully attended to, may ſeem to favour the ſame notions : 
for the limitation over was to children and not to iſſue. But 
Lord Nottingham's own account ſhews, that in the firit 
opinion he gave he conſidered the word children in the ſtrict 
ſenſe; and that in the deciſion he finally made, he acquieſced 
in an opinion of all the judges, partly upon the conſideration 
of underſtanding the word children as equivalent under all the 
circumſtances of the caſe to heirs of the body. Therefore 
he only meant to concede, that the limitation over of the 
truſt of a term where unqualifiedly made after an intereſt 
in the nature of an eſtate tail, could not be ſupported : which 
was a doctrine he never appears to have denied, and which 
he moſt expreſsly approves both in his Prolegomena and in 
his judgment in the great caſe of Howard and the Duke 
of Norfolk. But where the deviſe over of a term was only 


after an eſtate for life, it was more than adjudged good ſoon 
alter 
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after the Reſtoration. The doctrine was a little further 
extended: for the limitation over of the truſts of a term was 
allowed after two co-exifting lives, This was decreed by Lord 
Chancellor Clarendon 14. Cha. 2. on the joint opinion of 
the chief juſtices Forſter and Bridgman and of Hale chief 
baron, in the caſe of Goring v. Bickerſtaſſe and Althorp and 
others; Lord Clarendon upon a rehearing reverſing the firſt 
decree. | The caſe is in Pollexf. 31. 1. Cha. Caſ. 4. and 2. 
Freem. 163. and in the four volumes I have of Lord Bridgman's 
manuſcript Reports of Judgments whilſt he preſided over the 
Common Pleas, there is his own report of the caſe by the 
name of Althorp's Caſe; and it is alſo reported in Lord 
Nottingham's manuſcript Prolegomena. According to Lord 
Nottingham's report, it was reſolved “ that the limitation 
« of a term to SEVERAL PERSONS IN REMAINDER ONE AFTER 
„% ANOTHER, F they be all in being and alive together, is good; 
« and doth in no fort tend to the perpetuity of a chattel, 
« eſpecially where each remainder is but for life, and /o all 
e the candles are as it were lighted together : but OTHERWISE 
© IT MIGHT BE, F @ remainder was limited to a perſon not in 
« efe.” Lord Bridgman's report of the caſe confirms this 
account, except that he repreſents the opinion as coming from 
himfelf and Lord Hale, and Lord Forſter as only not gainſaying 
it. The phraſe, that the candles are all lighted at once, which has 
been current ever ſince, Lord Bridgman gives as Lord Hale's 
words. But even this adjudication of Althorp's caſe, ſo ex- 
tending the executory deviſe or truſt of a term, from one to 


ſeveral lives, of perſons IN REMAINDER ONE AFTER ANOTHER, 


did not quite ſettle the mattor as to terms of years. On the 
contrary, in the latter end of the reign of Charles the ſecond, 
the controverſy was reſumed with great heat; and the battle 
of executory deviſe for terms of years was completey re- 

fought, 
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fought. This revival of the attack upon executory deviſe 
of 'a term was in the great caſe of Howard and the Duke of 
Norfolk, which 1 have already had occafion to refer to, and 
Which as I have before- mentioned is ſometimes called the 
caſe of perpetuities. The caſe is in 3 Cha. Caf. 1. 2. Cha: 
Rep. 229. 2. Freem. 72. and 80. and Pollexf. 223. and 
Lord Chancellor Nottingham in his manuſcript Chancery 
Reports gives his own argument on delivery of his judgment 
after hearing the three chiefs from whom he differed. In this 
famous caſe, Mr. Howard, a younger brother of the Duke of 
Norfolk, claimed againſt the Duke the benefit of the truſts of 
a term of 200 years in the barony of Greyſtock, under ſettle- 
ments made in 1647 and as it was underſtood with the advice 
and approbation of Lord-keeper Bridgman, then a practiſing 
counſel, The language of the truſt was particular and was 
thus. By one deed the barony was limited to the Earl of 
Arundel the Duke's father for life, remainder to the Duke's 
mother for life, remainder to truſtees for a term of 200 years, 
remainder to Thomas Lord Maltravers the Earl's eldeſt ſon, 
being inſane and unmarried, in tail male, remainder to the 
Duke then 'Henry Howard who was the ſecond ſon of the 
Earl in tail male alſo. By another deed of the ſame date, 
the term was declared to be in tra to attend the inheritance 
fo long as Thomas Lord Maltravers the lunatic or any iſſue male 
of his body ſhould live (Which ts ſimplify the caſe and clear 
it from the opening lor objection from the words ite male of 
the body, Lord Nottingham ſaid was conſequently only during 
his lite, becauſe he was never likely to marry) but if he 
ſhould die without iſſue in the liſe-time of his brother Henry 
Howard aſterwards Duke of Norfolk and the defendant in the 
cauſe, not leaving a wife privement enſient with a ſon ; or 
which ſeems to -have been intended as another way of ex- 

preſsing 
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preſsing the ſame thing, if, after the death of Lord Maltravers. 
without iſſue male, the earldom of Arundel ſhould deſcend. 


on his brother Henry, afterwards. Duke of Nortolk, then in 
truſt for the plaintiff Charles Howard. As was expected, 
Lord Maltravers the lunatic died a batchelor ; and then the 
Duke having become tenant in tail male ſubject to the term 
of 200 years, his brother Charles claimed the truſt of the 
term. Whether the limitation over, under which he claimed 
was too remote, was the principal queſtion, though not the 
only one. Lord Nottingham called in to his aſsiſtance the 
chief juſtices Pemberton and North, and the chief baron 
Montagu. The three chiefs were all againſt the legality of the 


truſt, under which Mr. Charles Howard claimed. But notwith- 
flanding this, Lord Nottingham decreed for him. The great 


ſtrength of the caſe againſt the truſt was, that the truſt to 


attend the inheritance whilſt Lord Maltravers or any of his. 


iſſue male was living might be deemed equivalent to a limita- 


tion over in truſt for him in tail, and ſo became in the nature 


of a limitation over after a veſted remainder in tail, and 
therefore after a failure of iſſue generally. Had the three 
chiefs been content with that mode of reaſoning; [Lord Chan- 
cellor Nottingham would have had lefs opportunity of object- 
ing fallacy to their reaſoning ; and in that conſideration of 
the caſe various authorities, particularly Child and Baily, 
which the three chiefs greatly relied upon, ſeemed to preſs 
hard againſt the Lord Chancellor? But the three chiefs took 
a larger ſcope; and from their diſlike of the doctrine of 


executory deviſe and their zeal to ſtop its progreſs, they de- 


claimed at large againſt executory deviſes as leading to perpe- 


tuitics; and though they did not abſolutely deny the legality 


of exccutory deviſes of inheritance, yet they inſiſted upon 
ſome grounds, which ſeemed to amount to excluding their 
intluence 
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influence over terms of years, and conſequently tended to 
impeach the caſes of Manning and Lampett, and to revive 
the doctrine which thoſe caſes had in great meaſure exploded. 
This gave great advantage to Lord Nottingham; and he. avail- 
ed himſelf of it. On the one hand, he treated the caſe, as in 
effect only the executory truſt of a term on the contingency 
of a life in being, that is, the death of Lord Maltravers with- 
out leaving iſſue in the life-time of his brother the Duke: 
and ſo, as if the previous truſt of attendancy on the eſtate 
tail of Lord Maltravers was no material part of the caſe, he 
did not dwell upon it; for excluſive of his particular obſerva- 
tions againſt the caſe of Child and Baily, which was mainly 
relied upon as authority againſt him, he ſcarce more than 
hinted, that Lord Maltravers's inſanity delivered the caſe 
from the objection of a previous eſtate tail. On the other 
hand, in every other branch of the argument, that is, in 
anſwering all other objections to the truſts of the term, ſuch 
as the exility of eſtate, its being a double contingency, the 
ſuppoſition of perpetuity when clearly the contingency was 
only the ſingle life of Lord Maltravers and the time for the 
birth of a poſthumous ſon to him, and the apprehenſion of 
danger on that account, he was full and convincing. He argued 
as a man; who clearly ſaw the weakneſs of the grounds to which 
his opponents had reſorted to aſſert their opinion; and who ſaw 
alſo, that, independent of the objection from the reſemblance of 
the previous truſt of attendancy on a veſted remainder in tail 
male to ſuch a previous remainder itſelf (which I conceive how- 
ever was the real pinch of the caſc) both the reaſon of the 
thing and the ſtrength of authorities were with him. Accord- 
ingly Lord Nottingham, notwithfanding the united opinion of 
the three chiefs his aſſeſſors to the contrary, made a decree ſuſ- 
{aining the truſts of the term for Mr. Charles Howard. This 

nu decree 
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decree was made in June 1682. But after Lord Nottingham's 
death, which was in the November following, there was a bill 
of review; and Lord North, being then Lord-keeper, reverſed 
Lord Nottingham's decree. However upon an appeal to the 
Houſe of Lords, they in June -1685 | reverſed Lord North's 
decree and affirmed that of Lord Nottingham; Lord Jeffries 
being underſtood to have acceded to Lord Nottingham's opi- 
nion, and to have been active in ſupporting it. By this final 
affirmance of Lord Nottingham's decree, the great point of 
controverſy, as to the liability of terms for years to executory 
deviſes and to truſts of the fame nature, was confidered as 
cloſed : for the principle of the decree was, that they were 
equally ſubject with inheritance. It was alſo thought to be 
within the principle of the decree, that ſo long as the ſtrict 
fettfement of any ſpecies of property, by executory deviſe or 
by truſts of the ſame nature, did not exceed the ordinary time 
for barring a regular entail by eſtates for life with remainder 
in tail to an unborn child, which was when ſuch child 
ſhould attain twenty-one, it would be conſidered as allowable. 
This led to a general practice, of ſettling terms of years, and of 
providing portions for children under the truſts of ſuch terms, 
to the extent of lives in being and 21 years after: and at 
length, as I have already ſhewn, ſuch practice was made a 
chief ground, whilſt Lord Hardwicke preſided over the King's 
Bench, of extending executory deviſe of inheritance -in like 
manner; the practice for terms of years thus aſsiſting the 
extenſion of executory deviſe of inheritance, as the prece- 
dents for inheritance had before aſsiſted to eſtabliſh executory 
deviſe for terms of years. But Lord Chancellor Nottingham 
foreſaw the poſsibility of future abuſe of executory deviſe ; 
and having ſupported it to a certain extent, by an exerciſe of 
judicial diſcretion on the principle of convenience, he took 
care 


* 
» 
45 
— 
2 
8 
25 
4 * 
* 
x 
"0 
3 
1 
= 
6 
4 
* 
Ol 
, of 
a 
W 
133 
i } 
** 
i 
os 
by 
4 
1 ”w 
» 
k 1 
38 
0 
»* - 
CRE 
or 
nd 0 
j * 
2 
1 
£ Ll 
* 
* 
4 3 
„ 
4 
* $- h 
We 
of 
< 6 
5 
3 
5 
„ 
* 
5 
» 
4 » 9 
by” 
3 
. 
IH wh 
NR » 1 
* * 
1 — 
1 s 
2 
* 
* 
RB 
"> 
Re 
- g 3 
* 
1 * 
— 
* 
. 
2 
N 
5 1 7 
bh _ 
_— 5 
* 
5 
3 
2 
* 
333 
. 
* 
. — 
+ FF 
6 
A "2 
3 5 
<= 
+ 
* , 
N Wo 
Y 
i 
by. 
 —& 
— 
3 
* 
„„ 
3 
bo. / 
> 
= 
# 
s 4 . s, 
= 
* 
 & - 
by 
1 
£Y 
"= 
"0 
1 


. 
2 
5 
. 
Io 
Ws * 
2 
1 
2 
1 


7 
"TIL 
Fo 
a 
"— 
I» * 
* 4. 
x 
W 
* 
Fe 
2 
* of 
* 
2. 
7 
2 


IN THE THELLUSSON CAUSES. | 


care in his eloquent judgment in the Duke of Norfolk's caſe 
to have it well underſtood, that there was reſerved to the 
Courts a right by a like exerciſe of judicial diſcretion to pre- 
vent inconventence. His language on this topic is of import- 
ance to be remembered, more eſpecially in the preſent caſe, 
which in ſome views of it may very much depend on an exer- 
ciſe of the power of controul thus reſerved. As the manu- 
ſcript of his own reports ſtates his words, they were as follow. 
It has been urged at the bar, where will you ſtop, if you 
&, do not ſtop at Child and Baily's caſe? I anſwer, Iwill ſtop 
„ EVERY. WHERE WHEN ANY INCONVENIENCE APPEARS; 
© no where before. It is not yet reſolved, what are the utmoſt 
* bounds of limiting a contingent fee upon a fee; and it is 
* not neceſlary to declare, what are the utmoſt bounds to 
the ſpringing truſts of a term. Whenſoever the bounds of RE A- 
* SON 07 CONVENIENCE are erceeded, the law twill quickly be 
„ known.” 


As to chattels perſonal, the controverſy about executory de- 3, As tochattels 


viſe of them in ſome degree continued, even after cloſe of 
the diſpute about terms of years. The doctrine of ancient 
times made a ſubtle diſtinction, between deviting a chattel 
itſelf and deviſing the uſe or occupation of it. If the gift 
or deviſe was of the chattel itſelf only tor an hour, it operated 
for ever, and wholly paſſed the property to the donce or le- 
gatee, ſo that he might give ſell or diſpoſe of it, and any 
limitation over was void. But if a deviſe was of the u/e or 0c- 
cupation of a chatitel to one for life, and it he died within the 
term to another, the executor allenting to the legacy, it was 
ſaid, that” the firſt taker had only ſuch uſe and occupation, 
and after his death the other had the property. This diſtinc- 
tion is ſtated by Lord Chief Juſtice Brooke in his Abridge- 
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ment title Deviſe pl. 13. and he repreſents it as agreed in the 
times of Hen. 8. and Edw. 6. to be good law, he at the ſame 
time referring to the year book of 37. Hen. 6. 30. and abridg- 
ing from it a caſe containing the very ſame diſtinction. How 


this dictinction became over-ruled as to chattels real, appears 


from the hiſtory I have given of executory deviſe as to terms 
for years. But the diſtinction ſeems to have ſurvived ſome 
time longer for chattels perſonal. Mr. Peere Williams's Re- 
ports, it is obſervable, begin with an equity caſe on this ſub- 
ject of as late date as Eaſter 1695. The caſe is Hyde v. Par- 
ratt in 1. Wms. 1. and 2. Vern. 331. It aroſe on a deviſe of 
houſehold goods to one for life, with limitation over to an- 
other. Mr. Peere Williams gives a full report of his own 
argument againſt the deviſe over; and in it the old reaſon- 
ing and authorities againſt executory deviſes of chattels are 
referred to. He allowed the law to be at length fixed as to 
terms for years: but he inſiſted, that chattels perſonal were 
diſtinguiſhable both in reaſon and authority ; in the former, 
from their being in the moſt part expoſed to the caſualties of 
loſs and periſhableneſs; in the latter, from the want of thoſe 
deciſions which ruled terms for years. The cauſe was firſh 
heard before Mr. Baron Powell ſitting for Lord Somers; and 
the former treated the point ſo ſeriouſly as to reſerve it for 
his Lordſhip. Even the latter took time to conſider the point. 
But at length he held the deviſe over good; and from that 
time the liability of perſonal chattels, to executory deviſe, in 
the like manner as chattels real, ſeems to have been treated 
as fully ſettled. In that way Lord Macclesfield in the caſes 
of Tiffin v. Tiffin and Upwell v. Halſey, both of which are in 
Mr. Peere Williams's firſt volume, ſeems to advert to the doc- 
trine as not longer queſtionable. Accordingly alſo in Sab- 
barton v. Sabbarton ; which Lord Chancellor Talbot ſent to 

the 
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the King's Bench on a mixed deviſe of inheritance and of 
ſtocks; and whieh therefore left an opening for doubt, whe- 
ther the latter ſhould not follow the entail of the former; the 
caſe, as appears from the report of it in Andrews, was argued 
in the King's Bench as an exceutory deviſe depending on the 
extent of the rule for the truſts of a term of years. 


Thus at length a great though partial victory appears to 
have been gained, for executory deviſes, and for limitations 
and truſts of the ſame nature over every ſpecies of property 
in England: that is, over freehold and inheritance ; over 
real chattels; and over chattels perſonal. —Thus neither the 
feudal ſtrictneſs of conveyance in the firſt of thoſe three 
kinds of eſtates, eſpecially againſt creating a freehold in 
futuro; nor the exility and meanneſs of intereſt in the 
ſecond ; nor the moveableneſs caſualneſs and periſhableneſs 
of quality in the third; nor the doctrine againſt poſsibility on 
poſsibility, with the danger of perpetuity and of abuſe in 
other reſpects as to all three; finally availed to accomplith 
the abſolute excluſion of executory deviſe: all theſe ob- 
jections being ſo ſucceſsively encountered and ſo ſucceſsively 
ſubdued, that at the utmoſt they have only contributed to re- 
duce executory deviſe within regulation and circumſcription. 


BuT from the preceding hiſtory of the riſe progreſs and 
final eſtabliſhment of executory deviſe, which for the pur— 
poſe of the preſent caſe I have laboriouſly extracted out of 
an indigeſted maſs of materials frequently obſcure and almoſt 
always dry even to the moſt profeſsional practiſer, it appears, 
that the ſtruggles againſt executory deviſe were long and 
obſtinate, and were ſanctioned by judges and lawyers of the 
firſt eminence, 

Norwiru— 
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NoTwITHSTANDING alſo the imperfection of my hiſtorical 


deduction (for in many points of, view, though I truſt not 


very much in thoſe more immediately connected with the 
preſent argument, I feel it to be imperſect) there is I con- 
ceive enough to found very important inferences; not only 
ſuch as evince the right of our Courts of juſtice to check the 
exceſs and over extenſion of executory deviſe, and to prevent 
an abuſive application of the indulgence it grants; but ſuch, 
as may more particularly be made to bear upon the truſts 
now in judgment before your Lordſhip. . 


PROBABLY thoſe, who, with profoundneſs in this branch of 
our juridical ſyſtem unite a vigorous penetrancy, would in this 
reſpect eaſily and quickly perform that duty for the purpoſe 
of the preſent caſe. But I have found a ſerious pauſe re- 
quiſite. After, however, cloſe and induſtrious attention to 
the ſubject, I feel myſelf juſtified, and by the. nature of the 
preſent caſe called upon, to offer the following inferences 
from the hiſtory of executory deviſe, as ſubſidiary and intro- 
ductory foundations of argument againſt the truſts now in 
queſtion ; the other inferences, which that hiſtory may fur- 
niſh to the preſent caſe, being reſerved for application, in the 
argument of the particular points, into which I propoſe break- 
ing the caſe. 


IN the FIRST place I ſubmit, that executory deviſe appears to 
be, not a genuine ancient branch of our law, but an indulged ſu- 
perinduction to it; not a regular production of our general ſyſtem, 
but an exrcreſcence; not a ftrictly regular ſpecies of entail, but a 


permitted irregular mode of ſettlement ; not'a legitimate offspring 


of our common law, but a privilege gradually inſinuated mto our 


Juriſprudence. It operates, by creating future eſtates and intereſts 
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of every kind, freehold as well as chattel, in a way not endured 
by our common law ;—in a way quite inconſiſtent with the ſo- 
lemnity of it's forms as to freehold in a way, which, without 
the rules the Courts of, Weſtminſter Hall have by an exerciſe 
of diſcretion introduced to circumſeribe this mode of creating 
eſtates, would have afforded the opportunity, of making in- 
heritance and freehold and chattel almoſt ever uncertain preca- 
rious and determinable, and conſequently of making property 
al moſt eternally unalienable. The rule, againſt creating a free- 
hold de futuro, makes it impracticable ſo to create a treehold 
by any common law conveyance ; and as for any leſſer eſtate, 
terms of years were anciently rather contracts than eſtates; 
and even now future intereſts in the nature of remainders 
cannot be created in chattels real and perſonal, except through 
the medium of uſes truſts and executory deviſe. Nay, ex- 
ecutory deviſe is ſtill ſo conſidered as a privilege, and ſo much 
disfavour is ſtill ſhewn to it, that a rule has prevailed ever 
ſince it's introduction, againſt conſtruing any eſtate as ope- 
rating by executory deviſe, where it can take effect by re- 


mainder. This rule is particularly mentioned by Lord Hale 


in Purefoy and Rogers in 2. Saund. 388. and has been ſince 
acted upon in an abundance of caſes, of which ſome of the 
principal are enumerated in the beginning of Mr. Fearne's 
excellent Treatiſe on Executory Deviſes. Even Lord Manſ- 
field, who was not indiſpoſed to emancipate the conſtruction 
of wills from every thing like technical reſtraint, confeſſed, 
in the caſe of Goodtitle and Billington in Mr. Douglaſs's 


Reports, that ſuch clearly was the rule; and the preſent chief 


juſtice of the King's Bench, in the caſe of Doe and Morgan 
3. Durnf. and Eaſt 763. goes the length of ſaying, that it 
ever there was a rule concerning executory deviſes, which 
has uniformly prevailed without any exception, it is what 

Lord 
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Lord Hale lays down againſt reſorting to executory deviſe, 


where remainder can operate. As I have already explained 


in the hiſtory of executory deviſe, it is upon the whole an 


irregular ſpecies of entail, little countenanced till ſome years 
after the death of Henry the eighth, and not thoroughly 
fixed even for inheritance till the caſe of Pell v. Brown in the 
17th of James the firſt; and this account of the matter doth 
not much differ from the notion of Lord Kenyon in 3. Durnf. 
and Eaſt 765, where he ſtates executory deviſes as eſtabliſhed 
in the reign of Charles the firſt, Whilſt alſo this priority or 


precedence of remainder continues, ſo long there will exiſt a 


badge, not only of the juniority of executory deviſe, but of 


the disfavour of our law towards it, and of its being an indul- 
gence, 


In the NEXT place I ſubmit, that this indulgence of execu- 
tory deviſe appears to have originated, from an exerciſe of di/ſ- 


cretion by our judges FOR THE SAKE OF GENERAL CONVENI- 


ENCE. The ſtatute of 27. Hen. 8. for annexing the poſſeſ- 
ſion or legal eſtate of land to the truſt or uſe, or, as we uſu- 
ally term it, for transferring uſes into poſſeſsion, together with 
the ſtatutes of the 32d and 34th of the ſame reign giving the 
power to deviſe lands, might indeed lead to executory de- 
viſes. But the eſtabliſhment of them ſeems to be more pro- 
perly referrable to the judges themſelves. At the utmoſt, 
the ſtatutes, I have juſt mentioned, can I think only be con- 


ſidered, as affording to the judges a better opportunity of 


permitting executory deviſe; for certainly there is not any 
thing in thoſe or any other ſtatutes profeſſedly introductive 
of executory deviſes, and ſtill leſs is there in them any re- 
gulation of them. Nor is this manner of ſtating the orga- 
p:zation of executory deviſe ſubſtantially. novel. It is in 


effect 


- 
Aj 
» 
1 
7 
f 
— 2 
2 
1 
1 
_ 
* 
+ 
2 
_ 
__ 
a2 2 
b L. \ 
* 1 
* 3 
. "=" 
me 
4 — ＋ 
* * 
„ 
. . 
- -< 
,— 
8 on 
bl” 
= 
”" 0 
= * 
- y . 
. A f kd ol 
ky 
= 
2 gx 
2 3 * 
3 
* 
* 
F 7 
mos 
p $, 
29 - 
2 
2 
4 > 
4 
* 
4 3 
1 
1 
* 
1 
_—_ 
8 
3 
4 . 
1 
* 1 = 
f 
* 3 
I * * 
8 - 
of 
2 
— 
1 
55 


Fa 
4 o 
» 
. 
** 
-Y \ 
* 
= 
3 
= 
1 
* 7 
* 
= 
9 
* 
„ 
a 
+2 
"= 
% 


IN THE THELLUSSON CAUSES. 


effe& exactly Lord Kenyon's notion of it as reported in 
the caſe of Doe on the demiſe of Muſſel againſt Morgan in 
3. Durnf. and Eaſt: for there his lordſhip is ſtated to have ſaid, 
that it was ſome time before executory deviſes were permitted 
« by the courts of law; but being found of general utility, they 
% were eſtabliſhed in the time of Charles the Firſt.” The 
ſame notion may be traced in the reports of Scattergood and 
Edge, which I have before mentioned as a famous caſe on the 
ſabje& of executory deviſe ſome few years after the revolu- 
tion. It may be traced alſo into the great caſe of the Duke of 
Norfolk in the reign of Charles the Second, upon which I have 
before ſo much enlarged ; or rather into the caſes of the prior 
reigns of the firſt James and Charles. 


FurxTHER I beg leave to aſſert, that ALL THE RULEs, by 
which executory deviſes and limitations and truſts of the ſame na- 
ture are CIRCUMSCRIBED, appear alſo to have ORIGINATED 
IN THE DISCRETION OF THE JUDGES, and to have been from 
time to time made by them, as occaſion demanded upon the principle 
of preventing public inconvenience from the permiſſion thus in- 
dulged. Executory deviſe was, as I have ſhewn, not regularly 
admitted till about two centuries ago. The rules for circum- 
ſeribing it are conſequently not of earlier date, and there are not 
any ſtatutes for the purpoſe. It is impoſſible, therefore, that 
the rules ſhould be derived from any other ſource than the diſ- 
cretion of the judges. For general utility and public convenience 
they permitted executory deviſe. But it was ſeen, that if execu- 
tory deviſe or uſe or truſt of a fimilar nature was permitted 
without ſome reſtrictions, great abuſes might be generated. It 

was ſoon ſettled by the courts of law, that executory deviſe 
2 not be barred by common recovery, that is, as early as 
the caſe of Pell and Brown in the 17th of James the Firſt. 


I Afterwards, 
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Afterwards, though not without much conteſt, it was further 
ſettled, that executory deviſe might be ſo ſhaped, as to make 
the deviſee uncertain (s) till the very inſtant appointed for riſ- 
ing of the executory eſtate. - But executory deviſe, thus unbar- 
rable by recovery or otherwiſe, and thus uncertain as to the 
perſon of the deviſee till the moment of taking effect, if ſome 
limit had not been preſcribed, would have been a ſhelter for per- 
petuity. To prevent ſuch an abuſe, the judges limited the 
time for the contingency, on which an executory deviſe was to 
operate ; holding, that unleſs the contingency was ſuch, that if 
it ever happened, it would neceſſarily happen within a limited 
ſpace of time, the executory deviſe ſhould be deemed illegal, 
and conſidered as a nullity. Thus, as for the ſake of general 
utility the judges exerciſed a diſcretion in permitting executory 
deviſe. to be introduced; ſo to prevent public inconvenience, 
they limited the time for the contingency, and proſcribed all 


_ contingencies exceeding that time as too remote and therefore 


againſt law. The courts of equity followed the courts of law 
in this, and circumſcribed truſts of the nature of executory de- 
viſe in like manner. Hence GRADUALLY aroſe the boundary, 
which now circumſcribes executory deviſes, and limitations and 
truſts of the ſame nature; namely, the rule confining the con- 
tingency for the ſpringing up of future and executory eſtates to 
the compals of a life or lives in being and 21 years after, includ- 
ing a ſufficient number of months for the birth of a child en 


ventre ſa mere. 


STILL FURTHER as I conceive, it appears, that this limita- 
tion of time, for: the contingency of executory deviſe, was a 
boundary, which the diſcretion of the courts of Weſtminſter 


00 See caſe of Snow v. Cutler, before page 35. 
| Hall 
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IN THE THELLUSSON. CAUSES. 


Hall eſtabliſhed, with reference, to the ſpace of time, during 
which, according to the courſe gf an ordinary entail, of land by 
eſtates for life with remainders to unborn ſons and daughters in 
tail, inheritance! may be kept unalienable. Under this latter and 


direct and regular ſpecics of entail, inheritance may be ſo ſet- 


tled, as to render barring of the entail impracticable, till the 
tenant for life has had iſſue, and ſuch iſſue has attained twenty- 
one, and fo becomes qualified to ſuffer a common recovery or to 
levy a fine according to the nature of the caſe : or, by making 
the parent tenant for a long term of years if he ſhall fo long 
live, and veſting the freehold in truſtces during his life to pre- 
ſerve contingent remainders, may be ſo ſettled, as to protract a 
compleat bar of the entail till both the child's attaining twenty 
one and the death of the parent. The rule, therefore, as to the 
boundary of executory deviſes, was a reſtriction introduced by 
the courts of Weſtminſter Hall to prevent entail by executory 
deviſe from going further than entail by remainders. It was 
much the ſame, as if the judges had faid, © It is required by 
general convenience, that we ſhould permit entail by exe- 
e cutory deviſe and by limitations of a like deſcription. For 
e 71heritance, it would be hard to diſappoint ſuch a mode of 
ce {ettlement, though for -t the regular mode might be re- 
« ſorted to. For chattels both real and perſonal, it would be 
« ſtill harder not to permit executory deviſe and limitations by 
e truſt of the ſame deſcription ; becauſe otherwiſe the ſettle- 
„ ment of terms of years and of perſonal chattels, for ſe- 
« curing portions of younger children, and for other family 
and neceſſary purpoſes, would be in a manner imprac- 
« ticable. We therefore indulge this irregular kind of entail 
« and ſettlement. But we mult take care not to indulge it, ſo 
as to protract it's duration beyond the period allowed to the 
« antient and regular mode of entail by remainder, As too 
I 2 « fines 
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« fines or common recoveries will not apply for barring entail 
* by executory deviſe, we muſt ſubſtitute ſome other mode of 
* circumſcribing it's duration. For that purpoſe we will con- 
« ſtitute ſuch limits for executory deviſe, as ſhall prevent it's 
« operating one iota beyond the uſual time for ſuffering a com- 
* mon recovery in the caſe of a family ſettlement by remain- 
ders. Accordingly we declare, that, when executory deviſe 
« is preceded by giving ſuch an intereſt as is equivalent to an 
* eſtate tail; or when without giving ſuch a preceding equi- 
e valent intereſt the executory deviſe limits a future eſtate on a 
* contingency, which may happen after the expiration of lives 
* in being and 21 years beyond, that is, may happen beyond 
« the uſual time for a common recovery to bar an ordinary en- 
« tail on an exiſting perſon for life with remainder to his un- 
* born iſſue in tail; in either caſe the executory deviſe ſhall be 
« void for remoteneſs of contingency and have no effect.“ 


In thus explaining the principle, upon which our courts of 
law have erected a boundary for executory deviſe, and our courts 
of equity have done the ſame thing for limitations of the ſame 
nature by truſts, I only expreſs what many years ago I ſtated 
on this ſubje&, firſt at the end of a note in my part of the new 
edition of Coke upon Littleton (p), and ſome years afterwards 
in my argument in Wicker and Mitford (9), which is in the vo- 
lume of Law Tracts I publiſhed in 1788. 


My note in the Coke upon Littleton was as follows : 
Here tuo things ſeem eſſential to an entail within the ſtatute 
« de donts. One requiſite is, that the ſubject be land or ſome 
other thing of a real nature. The other requiſite is, that 


(p) Co. Litt. 13th fol. 20, a note (5). fg) Hargrave's Law Tra®ts, p. 518. 
| the 
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« the gate in it be an inheritance. Therefore, neither 
« eſtates pur autre vie in lands, though limited to the grantee 
*« and his heirs during the life of cui gue vie, nor terms 
*« for years, are entailable any more than perſonal chattels : be- 
* cauſe as the latter, not being either intereſts in things rea. 
* or of inheritance, want both requiſites; ſo the two former, 
t though intereſts in things real, yet not being alſo of inberi- 
&* tance, are deficient in one requiſite. However, eſtates pur 
* gutre vie, terms for years, and perſonal chattels, may be fo 
« ſettled, as to anſwer the purpoſes of an entail, and be ren- 
*« dered unalienable almoſt for as long a time, as if they were 
« entailable in the ſtrict ſenſe of the word. Thus eſtates pur 
* autre vie may be deviſed or limited in ſtrict ſettlement by 
« way of remainder like eſtates of inheritance ; and ſuch, as have 
« intereſts in the nature of eſtates tail, may bar their iſſue and 
« all remainders over by alienation of the eſtate pur autre vie, 
*« as thoſe, who are ſtrictly ſpeaking tenants in tail, may do by 
* fine and recovery; but then the having of iflue is not an eſſen- 
« tial preliminary to the power of alienation in the caſe of an 
« eſtate pur autre vie limited to one and the heirs of his body, 
« as it is in the caſe of a conditional fee, from which the mode 
« of barring by alienation was evidently borrowed. The man- 
« ner of ſettling terms for years and perſonal chattels is different ; 
* for in them no remainders can be limited: but they may be 
c entailed by executory deviſe or by deed of 7ruft, as effectually 
« as eſtates of inheritance, if it is not attempted to render them 
* unalienable beyond the duration of lives in being and 21 
« years after, and perhaps in the caſe of a poſthumous child a 
« few months more; a limitation of time, not arbitrarily pre- 
« ſcribed by our courts of juſtice, but wiſely and reaſonably 
« adopted in analogy to the caſe of freeholds of inheritance, 
*« which cannot be ſo limited by way of remainder as to poſt- 


vs pone 
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< pone a complete bar of the entail by fine or recovery for a 
longer ſpace. It is alſo proper to obſerve, that in the caſe 
«of terms of years and perſonal chattels, the ving of an in- 
< tereſt, which in reality would be an eſtate tail, bars the iſſue 
< and all the ſubſequent limitations, as effectually as fine and 
© recovery in the caſe of eſtates entailable within the ſtatute de 
e donzs, or a ſimple alienation in the caſe of conditional fees 
e and eſtates pur autre vie; and further, that if the executory 
« limitations of perſonalty are on contingencies too remote, 
„the whole property is in the firſt taker. Upon the whole, 
by a ſeries of deciſions within the laſt two centuries, and 
after many ſtruggles in reſpe& to perſonalty, it is at length 


* ſettled, that every ſpecies of property is in /uZ/tance equally 


capable of being ſettled in the way of entail ; and though the 
«© modes vary according to the nature of the ſubject, yet they 
« tend to the ſame point, and the duration of the entail is cir- 
% cumſcribed almoft as nearly within the ſame limits, as the 
difference of property will allow.“ 


My remark in the Law Tracts was in theſe words: 


« WHEN executory deviſes were firſt permitted, it was fore- 
«« ſeen, that entails made in that form could not be barred by 
« fines or recoveries.— If they were of real eſtate, the executory 
« deviſe could not be barred by fine; becauſe the title of the exe- 
e cutory deviſee is not through, or as privy to the immediate 
e taker, but quite independent of him: nor could the execu- 
« tory deviſee be affected by a recovery, it being ſoon ſettled, 


that the recompence, which in the ſuppoſition of law is the 


„ground of barring the iſſue in tail and thoſe in remainder 
« and reverſion, doth not extend to an executory deviſee (vr). 


(7) Pell v. Brown, Cro. Jam. 590. Pig. on Recov. 129. 
« —If 
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Af they were of perſonal eſtate, whether chattels real or 
« perſonal, from the nature of the property they could not 
* be the ſubject of either fine or recovery.—Entails by exe- 
* cutory deviſe being thus exempt from any legal mode of 
*« barring them, it became neceſſary to preſcribe bounds and 
© limits to this new ſpecies of ſettlement, leſt otherwiſe en- 
„ tails ſhould obtain a longer duration through the irregular 
and barely permitted medium of executory deviſe, than the 
law endures, where the entail commences in the regular way, 
by creating eſtates for life and eſtates tail with remainders over. 
Hence originated the rule. both at law and in equity, that 
* the: contingency, on which executory deviſes depend, ſhould 
be confined to a ſtated period; and by analogy to the caſe 
« of ſtrict entails, which cannot be protected from fines and 
* recoveries, longer than the life of the tenant for life in poſ- 
« ſeflion and the attainment of 21 by the firſt iſſue in tail, it 
« was at length ſettled, that the longeſt period for veſting of 
* an executory deviſe ſhould be any life or lives in being and 21 
* years after ; to which may be added a few months more for the 
% caſe of a poſthumous child. Therefore every contingency, which 
* is not ſuch, that if it ever happens, it muſt neceſſarily be within 
e the period ſo deſcribed, is too remote for an executory de- 
* viſe. The conſequence of thus circumſcribing the limits of an 
tt executory- deviſe is, that it is not lawful to limit an executory 
« deviſe on a general and indefinite failure of iſſue; namely, a 
failure of iſſue of the perſon named whenever it happens, be 
te the time of the event ever ſo diſtant, It is equally a conſe- 
« quence of the rule, that if the failure of ifſue is reſtrained 
* to the death of any perſon or perſons actually living, or to 
any period not beyond a life and lives in being and 21 
« years with a few months beyond, then the contingency is 
% good, and the executory deviſe has it's full effect. Per- 
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« haps if the doctrine of executory deviſes was res integra, and 
% was now to be ſettled, it might be thought a ſufficient and 
more juſt check of them to hold, that they ſhould be good 
te as far as the given period, whether the contingency was too 
*« largely and widely expreſſed or not. But our anceſtors have 
„not left us a choice; it having been long a fixed rule, that, 
« if the contingency is too remote, the executory deviſe de- 
« pendent upon it ſhall not he merely void fo far as it exceeds 
the line preſcribed, but ſhall wholly fail.” 


Now too, I have the ſatisfaction of knowing, that a great 
living judge, who is peculiarly converſant in the law of real 
property, conſiders the principle of the boundary to executory 
deviſe in the ſame way: for ſo it appears from the caſe of Long 
and Blackhall, which I had occaſion to cite from 7. Durnf. and 
Eaſt in the preceding hiſtory of executory deviſe, and which 
was adjudged as recently as Hilary term laſt year. The words 
of Lord Kenyon are theſe: ** The rules reſpecting executory 
te deviſes have conformed to the rules laid down in the con- 
<« ſtruftion-of legal limitations; and the courts ſaid, that tbe efare 
« ſhall not be unalienable by executory deviſes for a longer term, 
« than is allowed by the limitations of a common law conveyance. 
4 In marriage ſettlements the eſtate may be limited to the firſt 
« and other ſons of the marriage in tail; and until the perſon, 
* to whom the laſt remainder is limited, is of age, the eſtate 
« is unalienable. In conformity to that rule, the court have 
<* ſaid, so FAR we will allow executory deviſes to be good.“ 


THE NEXT inference which I make from the hiſtory of exe- 
cutory deviſe is, that, as to prevent all material inconvenience 
from permitting the executory deviſe of property, our courts 
have already exerted a diſcretion in laying down certain rules ; 


{o 
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ſo it is apparent, that there is reſerved to them a right of further 
exerciſing their diſcretion for the ſame purpoſe, whenever caſes 
pregnant with any great evil ſhall provoke it. The principle, 
which, as I have ſhewn, firſt generated the introduction and 
ſanction of executory deviſe, and afterwards limited and con- 
trouled it, was general convenience; or to uſe Lord Kenyon's 
words, general utility. Such a principle imports, that to apply 
the permiſſion of executory deviſe againſt general convenience, 
againſt general utility, is an abuſe of the permiſſion. It im- 
ports alſo, that executory deviſe muſt continue ſubject to the 
controul of the courts : for otherwiſe the principle might be- 
come dormant, and the courts would not be adequate to pre- 
vent new abuſes, and only thoſe which have already occurred 
would be checked. To prevent abuſe effectually, it is as ne- 
ceſſary, that the courts ſhould be armed with authority to ſtop 
new abuſes in their career, as that the courts ſhould continue 
the prevention of old abuſes. Lord Chancellor Nottingham, 
the great patron of executory deviſe, appears in the Duke of 
Norfolk's caſe to have ſo conſidered the diſcretion of the courts 
of Weſtminſter Hall: for this is the amount of his anſwer to 
thoſe who aſked, where executory deviſe was to ſtop ; his an- 
ſwer being, as I have already ſtated at length from his manu- 
ſcript reports, that it was to ſtop where inconvenience be- 
gins. Alſo the practice of the Courts from the firſt introduc- 
tion of executory deviſe imports, that their diſcretion for con- 
trouling them was of a continuing nature. The preſent boun- 
dary was not the effect of one exerciſe of diſcretion; was not 
the work of one ſet or of two ſets of judges. The limits were 
from time to time enlarged and contracted, as the caſes, which 
called for judgment and public convenience and public incon- 
venience reſpectively demanded : and it is moſt evident, that the 
boundary, ſo far as it has yet proceeded, required much above a 
K century 
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ce century in the forming (s). Hitherto, indeed, the inconve- 
weber, againſt hien our Courts have been called upon to 
guard, has been the inconvenience of perpetuity of entail, 
the inconvenience of making property unalienabie for a longer 
time than our law endures. But there may be other incon- 
Heniencet, even thoſe of a ſtill higher order; thoſe of even 
ſtopping the uſe and enjoyment of property and when ſuch 
'1nconveniences become the ſubject of judicial examination, 
there may be, at leaſt as great a demand upon the courts 
to prevent executory deviſe from being made a ſhelter for ſuch 
abuſes, as there ever was a demand to prevent the ſhelter of 
perpetuity of entail. "How far the preſent caſe may fall within 


tlie compaſs of this remark, will be the ſubje& of confideration, 


when J have made further advance in the argument. Here 1 


only infiſt, that the Whole hiſtory of executory deviſes implies 


a continuing diſcretion in judicature to prevent the abuſe of 


them; and that the very principle of executory deviſes, which 


is general utility, -preſumes the exiſtence of an active Power 
ſufficient to prevent general inconveniences | 


I HAvE ONE OTHER inference to the. It is, that during 


(s) In a manuſcript report I have of the caſe of e. and Gore in 1733. when it 
was for the laſt time argued in the King's Bench, Lord Hardwicke, then chief juſtice, 
even went the length of making out executory devife to be a ſubject, over which the 
courts had fo much diſcretion, as to be entitled to retyeat or advance as publick con- 

venience or publick inconvenience ſhould require. His words are thus given. Indeed 
« the deviſe is in favour of a perſon not born at the time of the deviſe made. Yee 
« pofthumons children have the ſame right to a provifion that other chien have, and deſerve 

« the ſame favour from courts of juſtice. None but Treby ever ſaid the time of executory 
« deviſe was fixed. Holt held otherwiſe. And fo it appears from many refolutions, 
& where the judges have taken a latitude to execute the will of the dead, according to the 
« circumſtances of the caſe ; not confining themſelves within any determinate bounds, but An- 
„ YANCING FORWARDor RETEEATING, JUST AS THEY FOUND IT DANGEROUS OR con- 
„ yENIENT.” Lord Hardwicke, according to the note I have, followed this with a 
citation of various caſes to prove this done. 

the 


IN TRE THELLUSSON CAVSES. 


the--progreſs of executory deviſe from it's infant ſtate to ma- 
turity, there has prevailed amongſt ſome of our greateſt judges 
and. lawyers a valt jealouſy of the liability of executory deviſe 
to an abuſive application, and a vaſt averſion to the extending 
it's limits. In the caſe of Pell and Brown, which in the 18th 
of James the Firſt ſo operated to fix executory deviſe of inhe- 
ritance, judge Doderidge inveighed zealouſly againſt executory 
deviſe as a very dangerous invention, and endeavoured to ſtop 
it's progreſs by making it barrable by common recovery, and 


called forth his deepeſt learning and his utmoſt acuteneſs for 


the purpoſe ; and his reaſoning in this reſpe& will be found 
fully given. in the repart of the caſe by Rolle and Palmer.— 


In the caſe of Child and Baily, which came cloſe upon Pell and 


Brown, being only two. years after, the ſame court of King's 
Bench, as had but recently allowed executory deviſe for in- 
heritance, refuſed it und voce for a term of years, though the 
contingency of the limitation over was not more reſtrained in 
the one caſe than in the other, and words of inheritance were 
equally uſed in both. Upon error in the Exchequer cham- 
ber, their judgment was confirmed by lord Hobart and fix 
other judges out of ſeven from the Common Pleas and 
Exchequer. The manner, in which Sir Jeffrey Palmer re- 
ports this affirmation, ſtrikingly ſhews, how very great the 
apprehenſion was, that ſome vaſt inconveniences would be 
generated by the allowance of executory deviſe ; for they did 
not merely condemn the deviſe in queſtion on account of the ex- 
tent of the contingency of the limitation over, but expreſſed 
themſelves, as if there was a repentance of going the length of 
Lampett's caſe and Matthew Manning's caſe and other ſuch 
caſes, which allowed the limitation over of a term after a mere 
deviſe for life, obſerving, that © time had diſcovered the incon- 
* venience, which ſuch limitations introduce in the common- 
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« wealth.” The ſame thing in effect is expreſſed in Sir William 
Jones's report; for he ſtates, that he and the fix other judges of 
the Exchequer chamber, who joined in affirming the judgment 
of the King's Bench, ſaid,  ** that they would not queſtion Lam- 
« pett's caſe and Manning's caſe; nor would they extend them 
„ to any other caſe, which varied from them, nor give any la- 
« titude to thoſe caſes.” - Strong language alſo againſt the ex- 
tenſion of executory deviſe came from the judges in ſubſequent 
times. Lord Bridgman, whilſt chief juſtice of the Common. 
Pleas, is repreſented in Grigg v. Hopkins 1. Sid. 37 to have ex- 
prefſed himſelf, as if he doubted, whether if Matthew Manning's 
caſe was to be adjudged again, ſuch a judgment would have 
been given, adding, that the judges would not extend their re-. 
ſolutions more favourably to ſuch deviſes.— Language to the 
fame effect, as I have before ſtated, makes part of the certifi- 
cate of the three judges, Hyde Twiſden and Brown, to Lord 
Chancellor Clarendon in Pearce v. Reeve 18th of Charles the 
Second. —In Snow and Cutler in the King's Bench 18 Ch. 2. 
lord chief juſtice Kelynge and judge Windham, according to 
the Report in 2 Keb. 11. faid, they conceived, that execu- 
« tory deviſes had gone far enough, and it will be dangerous to 
« go farther.” Something of a ſimilar tendency is attributed to 
judge Windham in a further ſtage of the ſame caſe in 2 Keb. 
297.—80 anxious were the three chief juſtices, who afliſted 
Lord Nottingham in the Duke of Norfolk's caſe, to prevent 
the extenſion of executory deviſe, that they refuſed to terms for 
years, what they could not deny to have been ſettled for inherit- 
ance. Even Lord Chancellor Nottingham did not claim more 
for the former than was allowed to the latter. Nor did the 
Courts of Weſtminſter Hall, after the revolution, ceaſe to de- 
clare againſt the extenſion of executory deviſe. In Scattergood 
and Edge, lord chief juſtice Treby and judge Powell were 
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loud-againft extenſion. None I believe have avowed being fa-- 

vourable to it.. Lord Hardwicke himſelf, and the judges of the 

King's Bench who joined him in the certificate finally extend- 

ing the. twenty-one years beyond lives in being to the contin- 

gency of executory deviſe of inheritance, expreſſed themſelves 
on the occaſion, as if they thought themſelves bound to difavow 
all intention of extending executory deviſe. Your Lordſhip. 
alſo, in the very recent caſe of Long and Blackhall, thought fit 

to ſhew your jealouſy, leaſt executory deviſe ſhould be extended 

beyond the eſtabliſhed limits; and therefore you would not-de- 

cree the allowance of time for a poſthumous child, where the exe- 

cutory deviſe began with a child ex ventre /a mere and comprized 
the- whole life of ſuch child when born, and might in favour of 
ſuch child's iſſue have ended as it began, without firſt having the 
opinion of a court of law, whether ſuch double allowance for a 
poſthumous child- including his life in the firſt inſtance was 
allowable ; a point which, however, ſeems at this moment not 
to have been fully diſcuſſed, and if ſo not fully «judged. 


Suck are the inferences, which I make from my own hiſtory: 
of exechtory deviſe, imperfect as, notwithſtanding the labour of 
extracting it, I feel it to be. Without the fatigue of ſo journey- 


ing to the remote ſprings of executory deviſe, and thence purſuing 


it's courſe through ſome of it's principal channels, and ſo gra- 
dually reaching it's-preſent extenſion, I ſhould not perhaps have. 
been either able or. warranted to make ſuch inferences. But 
I looked for the proper ſources of argument againſt the abuſe. 
of executory deviſe; and I was aware, that I could not find 
them, without in great meaſure maſtering it's hiſtory : and this 
muſt be my apology for ſo large a view, of a moſt dry, though, 
in reſpect of the effect it produces upon the ſettlement and en- 
joyment. 
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joyment of property in ma a moſt 1 yrom 
Engliſh juriſprudence, 


I Now come to my firſt general head of imputation, againſt 
the truſts, to which the late Mr. Thelluſſon's will devotes the 


grand bulk of his magnificent fortune. 


Mr accuſation againſt the will of the late Mr. Thelluſſon in 
this branch of the argument is, that the beneficial truſts, which 
the teſtator appoints to begin when his previous truſt of accu- 
mulation is reluctantly permitted to ceaſe, and for the fake of 
protracting which that truſt is ſo anxiouſly conſtituted by him, 
are upon a contingency, with too much of remoteneſs and lati- 
tude for the rule of executory deviſe. 


ExCEPT in the fingle inſtance of a will; which came from 
the hands of an eminent conveyancing lawyer ; whoſe apathy in 
the cloſe of life preferred engendering a project of accumalation 
for forenſick exerciſe to a juſt and honourable diſtribution of his 
fortune amongſt his relations and friends ; but whoſe vain and 
fanciful production ſhrunk into nullity under the manly and in- 
ſtantaneous reprobation of Lord Chancellor Thurlow : never I 
believe was there an example, of ſo ſtudied a deſign of experi- 
menting upon the latitude of executory deviſe, as appears in the 
will now in queſtion. 


I sPzAx with the exception of the late Mr. Bradley s will ; 


becauſe I conſider him as aiming to be the founder of the art of 
extended 
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extended poſthumous accumulation, and his will as meant to be 
the chef- d œu⁰vre of precedent in that way. But with that ſingle 
exception, thus unſucceſsful in the event, ſuch a deliberate 
tampering with the law of truſt and executory deviſe, in order 
to combine accumulated with executory deviſe, to make 
them commenſurate, and to render both ſubſervient to a pro- 
trated excluſion of all uſe of property beyond adding to it's own 
bulk, as the will of the late Mr. Thelluſſon amounts to, is not, 
ſo far as I am able to learn, to be 3 in the records of 
Engliſh judicature. 


Nor content with making it impoſſible to aſcertain the firſt 
-beneficial deviſees of his immenſe reſiduary fortune, until the very 
moment of the happening of the contingency, upon which the 


truſts for them are to begin to operate ;—not- content with con- 


ſtituting a truſt of accumulation to exclude all enjoyment of the 


huge maſs of his property in the mean time; — Mr. Thelluſſon, 


artificially to protra& the accumulation, and conſequently the 
executory deviſes, which are not to commence until the accumu- 
lation ceaſes, ſelects, not one or two lives, not one or two claſſes 
of lives, but a great variety of exiſting- lives, a great variety of 


claſſes of lives, and in a manner, which ſhews, that if he had 


not been deterred by the fear of outraging the judicatures for 
executory deviſe, and perhaps by the prudent diſcouragement of 
his profeſſional affiſtants in the drawing of his will, he would 
probably have riſqued going greater lengths. 


Tuus impelled by the phrenzy of poſthumous avarice, the 
teſtator Mr. Thelluſſon graſps no leſs than ſeven claſſes of lives, 
for the duration of his accumulating projetl, and conſequently for 
poſtponement of the executory deviſes, which are permitted to com- 
mence when the accumulation ceaſes. 


Tux 
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Tux lives ſelected for this extraordinary purpoſe are thus ar- 


ranged by the teſtator. That is, he appoints his truſt of accu- 
mulation to continue during the lives of the following perſons, 
namely. —1. Of his three ſons Mr. Peter Iſaac Thelluſſon, Mr. 
George Woodford Thelluſſon, and Mr. Charles Thelluſſon.— 
2. Of his grandſon John Thelluſſon, the eldeſt ſon of Mr. Peter 
Iſaac Thelluſſon.—3. Of ſuch other ſons, as Mr. Peter Iſaac 
Thelluſſon had or might have, he having at the time of the will 
two other ſons, who are ſtill iving,-4. Of ſuch iſſue, as teſta- 
tor's ſame grandſon John Thelluſſon might have.—5. Of ſuch 
iſſue, as any other ſons of teſtator's ſon Mr Peter Ifaac Thel- 
luſſon might have.—6. Of ſuch ſons, as teſtator's ſons Mr. 
George Woodford Thelluſſon and Mr. Charles Thelluſſon might 
have.—and 7. Of ſuch iſſue, as ſuch ſons might have; the teſta- 
tor adding at the end of this ſeventh and laſt claſs of perſons 
theſe reſtrictive words, As SHALL BE LIVING AT THE TIME 
<© OF MY DECEASE OR BORN IN DUE TIME AFTER,” 


Nay, the teſtator is not ſatisfied with the lives of all this 
variety of perſons, and the lives and life of the ſurvivors and 
ſurvivor of them. He is not ſatisfied with the variety of claſſes; 
thus furniſhing ſix exiſting lives; and in reſpect of the'teſtator's 
being in perfect health at the date of his will and likely to live 
many years, and of his having three ſons married to ladies likely 
to bear many children, alſo promiſing ſuch a ſucceſſive ſapply of 
young lives, as on the ſuppoſition of his living only ten years 
longer might have encreaſed the fix exiſting lives to twenty or 
to a much greater number.—He is not ſatisfied with thus includ- 
ing the lives of perſons in the womb at his death, or as the words 
born in due time after bis deceaſe were probably meant, the lives 
of all ſuch iſſue as ſhould be born to his three ſons or their ſons 


ay ng twenty-one years after, that being the time, which con: 
ſtitutes 
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ſritutes ithe ultimate allowance beyond lives in being for the con- 
tingency of executory deviſe, and which probably the teſtator 
thought fit to conſider as the due time for gaining a freſh ſupply 
of lives. Eager therefore to catch at the means of ſtill further 
protraction to his truſts of accumulation and conſequently to the 
veſting of his executory deviſes, the teſtator cunningly takes 
the chanee of a further protraction beyond the laſt of the exiſt- 
ing and expectant lives ſo anxioufly collected to gratify his ava- 
ricious ambition. Accordingly the will contains a proviſion, 
the aim of which, from the equivocalneſs of the language, ſeems 
to poſtpone the veſting, until the aFual partition amongſt the 
three lineal male deſcendants. The will alſo contains a pro- 
viſion, which, after reciting that the truſtees of the will might 
not be able immediately to find convenient purchaſes of land, 
directs the truftees in fuch caſes to lay out his vaſt reſiduary 
 perfonal eſtate and the money from the accumulations of his 
reſiduary eſtate both real and perſonal upon real ſecurities or in 
the public ſtocks ; but then inſtead of ordering, that the intereſt 
and dividends ſhould be applied as the rents and profits of the 
lands if purchaſed would be applicable, lily requires an accu- 
mulation” of the intereſt and dividends, in the ſame manner and 
for the ſame purpoſe as the rents and profits of the lands to be 
purchaſed under the truſts are directed to accumulate. This 
latter proviſion, I contend, amounts to abſolutely forbidding, to 
the executory deviſees, all enjoyment of the income of the reſi- 
duary perſonal eſtate and of the accumulations from: that and the 


general landed fortune of the teſtator, till lands ſhall be actually 
purchaſed.. 


HavinG thus analyſed this compound of contrivances, to 
try the extremes of executory deviſe, and fo to pervert an in- 
44S | L dulgence 
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dulgence for general utility into a ſource of general inconve- 
nience, I ſhall now ſpecify, - wherein the beneficial truſts in 
queſtion appear to me challengeable, for exceſs of the limits 
preſcribed to the contingency of executory deviſe by the wife 
policy of the courts of Weſtminſter Hall. 


In this reſpect, I impute, to the beneficial truſts in queſtion, 
excels of contingency in ſix different ways. 


FIRST, I charge againſt the will, that the contingency, till the 
happening of which the beneficial truſts are prevented from be- 
ginning, 7s partly on a general failure of iſſue, or at leaſt includes 
the lives of unborn grandchildren of the teſtator indefinitely. 


SECONDLY, I inſiſt, that the contingency of the beneficial 
truſts covertly attempts to add, to lives in being, the lives of all 
ſuch iſſue of future ſons of the teſtator's two younger ſons, as 
ſhall be born ar any time within twenty-one years from bis deceaſe. 


THIRDLY, I impute to the will, that the commencement of 
the beneficial truſts is ſo managed and poſtponed, as to add to 
lives in being, iſue in the womb at the death of the teſtator, for 
a pur poſe not allowed by the rule of executory deviſe, and alſo in 
an extent in ſeveral reſpects exceeding the boundary of that rule. 


FouRTHLY, I inſiſt, that the will nominates lives for the 
contingency of the beneficial truſts in an extent and in a manner 
not conſiſtent with the true ſpirit of the rule of executory deviſe. 


Fir THL, Icharge it as an exceſs, that, in point of ect, the 
will continues accumulation, till the lands to be purchaſed with 


the 
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the reſiduary perſonal eſtate ſhall be actually purchaſed, whether 


the lives ſo anxiouſly choſen for poſtponing commencement of 


the beneficial truſts are or are not expired. 


_ SIXTHLY, I contend, that the will aims to protract the veſt- 
ing of the executory truſts for the three eldeſt lineal male de- 
ſcendants of the three ſons, till the moment of a#ual partition 
_ amongſt them. 


THesE fix charges of treſpaſs upon the limits of executory 
deviſe I ſhall conſider ſeparately. 


——o———— — — 


Tux firſt exceſs of the boundary of executory deviſe, which 
I impute to the will of the late Mr. Thelluſſon, depends upon 
the conſtruction of the reſtrictive words in the concluſion of his 


enumeration of the lives for the accumulative truſt his will 
creates. 


As I have juſt explained, the will fixes upon ſeven claſſes 
of lives, for protracting the truſts of accumulation and conſe- 
quently the veſting of the primary beneficial truſts. Of theſe 
claſſes the ſixth is made to conſiſt of ſuch ſons, as the teſtator's 
two younger ſons Mr. George Woodford Thelluſſon and Mr. 
Charles Thelluſſon might have; and then the teſtator makes 
the ſeventh claſs to be of ſuch iſſue as ſuch ſons may have” 
adding, As SHALL BE LIVING AT THE TIME OF MY DE- 
CEASE OR BORN IN DUE TIME AFTERWARDS.” 


Now if theſe added reſtrictive words are conſtrued, as apply- 
| L 2 
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are immediately ſubjoined, it will leave the four immediately 
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ing merely to the ſeventh claſs of perſons to which the words 


preceding claſſes, unqualified: and unguarded in point of time, 
that is, will let in the lives of unborn ſons of teſtator's eldeſt 
ſon, the lives of the iſſue of teſtator's grandſon: John Thelluſſon, 
and the lives of the iſſue of the unborn ſons of teſtator's eldeſt 


ſon, and alſo the lives of the future ſons of teſtator's two younger 


ſons, indefinitely and without reſtriction of any kind whatever. I 
ſay it will leave thus unguarded the four claſſes immediately pre- 
ceding the ſeventh claſs; becauſe as to the firſt and ſecond of the 
ſevenclaſſes, conſiſting of the teſtator's three ſons and of the teſta« 


tor's grandſon John Thelluſſon, and indeed as to ſo much of the 


third claſs as conſiſts of living younger ſons of the teſtator's eldeſt 
ſon, theſe being of exiſting lives, no reſtriction was neceſſary for 
them. 


HRE therefore the point, which I make againſt the will, is, 
that it leaves the third, fourth, fifth, and faxth claſſes of lives, or 
at leaſt the third claſs in which are included Mr. Peter Iſaac 
Thelluſſon's future ſons, without any limitation in point of time; 
and ſo makes the beneficial truſts, which are to ſucceed the 
truſt of accumulation, dependent upon a contingency beyond 
the boundary of executory deviſe, and on that account illegal 
and void. | 


TaraT if the words of reſtriction at the end of the ſeventh. 
claſs of lives are to be confined to that claſs only, the third, 
fourth, fifth, and ſixth claſſes of lives will become too indefinite 
for executory deviſe, cannot I preſume be denied: becauſe. then 


the beneficial truſts will be an executory deviſe after determina- 


tion of the lives of future ſons of the teſtator's eldeſt ſon Mr. 
Peter Iſaac Thelluſſon at whatever time born, of the lives of all 
iſſue 
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iſſue of the teſtator's infant grandſon John Thelluſſon, and of 
the lives of future ſons of the teſtator's two younger ſons. 


Non can it I preſume be denied, that if any one of the third 
fourth fifth and fixth claſſes ſhall be conſtrued as not reached 
by the reſtrictive words at the end of the ſeventh claſs, the be- 
neficial truſts in queſtion will depend on a contingency too re- 


mote to be valid: for then the third claſs will take in the lives 
of ſons not in being, and ſo will the ſixth claſs; and as to the 


fourth and fifth claſſes, they will then include the lives of iſſue 
generally. | 


Tux matter to be conſidered, therefore, in this branch of the 
caſe is, whether the reſtrictive words ſubjoined to the ſeventh: 


and laſt claſs of lives ſhould be applied to that claſs only, or 
ſhould be extended fo as to cover the four preceding claſles. 


And it is my. duty, on behalf of the family of the late Mr. 
Thelluſſon, to contend, that only the ſeventh claſs of lives is 
within the reſtriction, or at leaſt that the THIx claſs conſiſting - 


of Mr. Peter Iſaac Thelluſſon's future ſons is not included. 


In raifing this point againſt the truſts, I am not unaware of 


the difficulties, which' belong to maintaining, that the reſtric- 
tive words do not give ſhelter to ſuch of the claſſes of lives pre- 


ceding the ſeventh claſs as have occaſion for it. Nor will I 


conceal, that I do. not myſelf think it perfectly clear what was 


the preciſe extent, in which the teſtator intended to apply the 


reſtrictive words. But, according to my impreſſion, there is 


of the material claſſes of lives from the reſtriction, than there is 
to ſuppoſe the contrary. Beſides, as I ſee the caſe, to make it 
doubtful, whether the teſtator did not intend ſome degree of 

| treſpaſs 


more reaſon to attribute the intention of excluding at leaſt ſome 
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treſpaſs and irregularity, is at leaſt to endanger the validity of the 
will: for what favourable interpretation can be expected for 
teſtamentary diſpoſitions ſo harſhly and unnaturally eccentric, 
that the teſtator himſelf deemed it neceſſary to de precate the 
legiſlature againſt annulling them ? 


UNDER this explanation, I ſhall contend, that the reſtric- 
tive words added to the ſeventh and aff aſſes of lives ſhould 
ſhould not be conſtrued, as intended by the teſtator to apply to 
the four claſſes immediately preceding the ſeventh claſs ; and 
more eſpecially ſhould not be conſtrued to apply to the third 
claſs, which includes the lives of future ſons of Mr. Peter Iſaac 


Thelluſſon. 


In the F1RsT place I inſiſt, that the ſtrict rule of conſtruc- 
tion is with confining the reſtrictive words to the ſeventh and 
laſt claſs of lives, which the reſtriction immediately follows, 
namely, to the lives of the iſſue of the teſtator's two younger 
ſons Mr. George Woodford Thelluſſon and Mr. Charles Thel- 
luſſon. The ſeven claſſes of lives, aſſumed by the teſtator for 
his truſt of accumulation, are ſo many diſtin members of the 
ſame ſentence. All of the claſſes before the ſeventh are in 
themſelves without words of reſtriction. Then comes the 
ſeventh claſs with reſtrictive words; and theſe are of ſuch a 
kind, that they are not in the leaſt neceſſary to make ſenſe of 
the ſix preceding claſſes of lives. Applying: the reſtrictive 
words to the lives of the ſeventh claſs only-amounts to ſaying, 
that during the fix firſt claſſes of lives the accumulation ſhall 


'operate abſolutely and at all events, but that the accumulation 


ſhall not be affected by the ſeventh and laſt claſs of lives except 
conditionally, and under certain circumſtances. It is, therefore, 


as to the fix preceding claſſes, a caſe exactly falling within the 
rule, 
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rule, that words ſhall relate to the laſt antecedent, unleſs it im- 
pedes or obſtructs the ſenſe. Proximo antecedenti fiat relatio is 


not merely a rule of grammar. It is a rule alſo of legal con- 
ſtruction. The Courts of Weſtminſter Hall have aſſiſted them- 


ſelves with the rule from very early times. In the year book 
of 9th Hen. 6. fol. 23. the rule is appealed to in argument, as 
if the uſe was familiar: and what is remarkable enough, the 
rule is there given with its proper qualification; for the words 
of the book are ad proximum antecedens fiat relatio nifi impe- 
diatur ſententia. judge Brown, according to Plowden 27. 
cited the rule-in a caſe of the reign of Philip and Mary. Sir 
Henry Finch in the reign of James the Firſt tranſcribes the rule 
into the early part of his profound diſcourſe on law, and il- 
Tuſtrates it by caſes extracted from the year books. Attorney 
General Noy, in his Maxims of Law, which was written in 
the reign of Charles the Firſt, gives the rule and exemplifies 
the application in like manner. The fame thing is done by 
Wingate in his book of Maxims, which was publiſhed juſt be- 
fore the reſtoration. As to the inſtances, in which our Courts 
have acted upon the rule, the caſe of mdi#ment in 9 Edw. 4. 
fol. 48. a. the caſe of reſtrictive words in a grant of tithes in 
Cro. Jam. 48. the caſe of covenants in Littleton's Reports 80. 
and the caſe on return to a mandamus in Rep. temp. Holt 449. 


are all precedents of an application of the rule. If it was ne- ,,4.. he cas 
ceſſary, many more inſtances might I apprehend be collected. K. Pars 


But the exiſtence of the rule under the qualification I have ſtated 
will ſcarce be queſtioned. The objection I preſume will be to 
applying the rule to the preſent caſe. 


In the sz cONp place I inſiſt, that the language of the will 


is not ſuch, as even to afford the opportunity of applying the 
reſtrictive words at the end of the ſeventh and laſt claſs of lives 


to 
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words added to the ſeventh claſs. Each of the five claſſes after 
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to the firſt and ſecond claſſes, namely, thoſe compoſed: of the 


lives of the teſtator's three fans and of the life of his eldeſt 


grandſon. The reſtrictive words are, As SHALL BE LIVING 


© AT THE TIME OF MY DECEASE OR BORN IN DUE TIME 


« AFTERWARDs.” To expreſs, that the lives of exiſting per- 


ſons ſhould not be lives for the truſt of accumulation, unleſs 


thoſe perſons ſhould ſurvive the teſtator, was unneceſſary: for 


unleſs they ſurvived him, their lives could not be ſo applied. 
To expreſs, that the lives of exiſting perſons ſhould not be 
counted, unleſs thoſe perſons ſhould be born within due time 


after the teftator's deceaſe, would be nonſenſe. Therefore as 


to the firſt and ſecond claſſes of lives, one part of the reſtrictive 
words is nugatory ; and it is not poſſible to apply the other part. 
Beſides, in the deſcription of the two firſt claſſes of lives, there 
is not any word leading to a connection with the reftrictive 


the firſt and ſecond is with the word suck in the deſcription. 


Thus the third claſs is « of such other ſons as my faid ſon 
Peter Iſaac Thelluſſon now has or may have. The ſucceed- 


ing five claſſes are with the word suck in like manner. And 
though the word As not only fatisfies the word suo without 


reſorting to the reſtrictive words, but even renders the applica- 


tion of sue to As a ſecond time in the reſtrictive words at leaſt 
ſomewhat more than the idiom of our language ſeems to ad- 
mit ; yet I confeſs, it gives the opportunity of connecting the 
reſtrictive words at the end of the laſt claſs with the prior 
claſſes, if the preſumption from the ſtrict rule of proxemo ante- 


cedenti fiat relatio is really overcome by the clear ſenſe of the 
whole paſſage. But the word 8vUcu being omitted in the firſt 
and ſecond claſſes, there is almoſt a negative againſt coimecting 


it with the words of reſtriction at the end of the laſt claſs ; the 


omiſſion of soch amounting to a diſconnection. However all 
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the uſe I am entitled to make of this diſconnection of the firſt 
and ſecond claſſes from the reſtrictive words is, that it makes it 
more natural to underſtand the teſtator, as not meaning to extend 
the reſtrictive words beyond the claſs to which they are ſubjoined. 
If two of the ſix preceding claſſes were intended to be excluded 
from the reſtriction, it leads in ſome degree to the ſuppoſition, 
that the other four were intended to be excluded alſo. The 
rule of proximo antecedenti fiat relatio being admitted to apply 
to two out of the ſix prior claſſes, it is in itſelf in ſome degree 
a reaſon for not exempting the other four: becauſe in one and 
the ſame ſentence to decide, that the rule of relation doth apply 


and doth not apply, at leaſt demands ſome ſpecial ground to 


juſtify- the diſcrimination. 


Id the THIRD place, I inſiſt, that there is barely the oppor- 
tunity of applying the reſtrictive words at the end of the ſeventh 
claſs of lives to the third claſs : and that the letter of the will 
is conſiderably againſt ſuch an application, and the Hpirit of the 
will is ſtill more ſo. The words of the will in deſcribing 
the third claſs. are, and of such other ſons as my ſaid fon 
« Peter Iſaac Thelluſſon now has or may have.” Here the 
word such in point of ſtructure of language is ſatisfied by the 
word As in the fame deſcription : and fo the deſcription is com- 
pleat in itſelf. Conſequently there is no neceſſity of looking 
further in the ſentence on account of the word su en. At the 
ſame time I admit, that there is a poſſibility of applying as to 
SUCH a ſecond time, though not quite according to the idiom 
of our language without an intermediate conjunction. For in- 
ſtance, if the teſtator had in his will expreſsly appointed his 
truſt of accumulation to endure * during the lives of sue ſons 
AS his eldeſt ſon had or might have and as ſhould be living 
at the teſtator's death, I ſhould ſay, that the language was 

8 M ſtrictly 
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ſtrictly correct. But if the words were * during the lives of 
* SUCH ſons As his eldeſt fon had or might have, As ſhould be 
living at the teſtator's death, I ſay, that thus applying the 
word As, a ſecond time to such without the conjunction and 
intervening, at leaſt approaches to bad Engliſh. However in 
conſtruing the will, this would not be the leaſt objection to 

giving effect to the ſecond application of the word as. The 
objection would be to the propriety of the expreſſion, not to 
the efficacy of it. Therefore if the reſtrictive words in queſ- 
tion were literally ſubjoined by the teſtator to the third claſs as 
they certainly are to the ſeventh, I ſhould be forced to concede, 
that they muſt operate as far as they can. By ſo ſubjoining the 
reſtrictive words to the third claſs of lives, it would ſtand thus 
deſcribed in the will. It would be of suck ſons as my ſaid 
„ ſon Peter Iſaac Thelluſſon now has or may have, and As ſhall 
% be living at the time of my deceaſe or born in due time after= 
« wards.” Then alſo I ſhould be forced to apply the rule of 
fingula reddendo fingulis ; and I ſhould accordingly apply the 
firſt part of the reſtriftive words to the exiſting ſons of Mr. 
Peter Iſaac Thelluſſon at the time of the will, and both parts 
to the future ſons. But as the will really ſtands, the caſe is 
widely different. The third claſs is without the reſtrictive 
words ſubjoined ; and between the third claſs and them there 
are three other claſſes; and even each of theſe is ſo compleat, as 
to prevent in point of language all neceflity of applying the re- 
ſtriction at the end of the ſeventh claſs to them. The proceſs of 
conſtruction, therefore, to extend the reſtrictive words at the 
end of the ſeventh claſs to the deſcription of the third claſs, be- 
comes very complicated. The difficulties to be ſurmounted are 
three-fold, The preſumption from the rule of grammar and 
of law proximo antecedents fiat relatio is firſt to be overcome. 

When that is accompliſhed, the * of ſhewing, that the 


reſtrictive 


IN THE THELLUSSON CAUSES. 83 


reſtrictive words at the end of the ſeventh claſs ſhould not be 
applied to ſome of the ſix preceding elaſſes in the ſame ſentence, 
and yet ſhould be applied to others, that is, ſhould ſkip over 
two claſſes and then attach upon three, next preſents itſelf, and 
muſt be encountered with. Then comes the difficulty, from the 
double contents of the third claſs of lives, and from the double 
contents of the reſtrictive words; for it is not poſſible to apply 
more than one half of the entire reſtrictive words to one half of 
the entire third claſs, in reſpect that ſuch of the reſtrictive words 
at the end of the ſeventh claſs, as confine the lives to perſons 
born in due time after the teſtator's deceaſe, are quite incapable 
of application to ſo much of the deſcription of the perſons in 
the third claſs, as conſiſts of ſons in ee at the date of teſtator's 
will; and fo it becomes neceſſary to divide what according to 
the language is entire both in the third claſs : and in the reſtric- 
tive words, and for that purpoſe to cut the knot by the rule of 
fingula reddendo fingulis, and through that medium of conſtruc- 
tion to effectuate an application of one moiety of the entire re- 
ſtrictive words to one moiety of the entire third claſs. Such an 
operation in the conſtruction of the will is at leaſt multifariouſly 
refined. It is not, therefore, of courſe to have the benefit of | 
ſuch an elaborate and metamorphoſing interpretation. To be | 
| entitled to it, very deciſive evidence, that it is demanded by the 
AJ actual intention of the teſtator, ſhould be extracted from the 
4 other contents of the will. But the language of the other parts 
of the will is I apprehend by no means calculated to give aſſiſt- 
ance in this reſpect; and as to the /pirir of the will, fo far as 
the truſts of accumulation and the beneficial truſts commence- 
able when the accumulation is made to determine are con- 
cerned, it is from beginning to end, as I have before explained, | 
a complication of cruel experiments, ſacrificing the teſtator's 
whole exiſting family of wife ſons daughters and grandchil- 
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dren, and even iſſue in the third generation, to an unfeeling and 
abſurd vanity, and for that purpoſe tampering with the extremes 
of the rule of executory deviſe and ſtriving to abuſe it's indul- 
gence, With the ſpirit of ſuch a will it is more congenaal, to 
impute to the teſtator an intention of covertly. treſpaſſing on the 
boundary of executory deviſe, and to ſuppoſe him betrayed 
by his avaricious vanity into an exceſs of that boundary, than to 
ſuppoſe him nicely obſervant of a boundary ſo obſtructive of 
his general deſign. At leaſt, a teſtator ;—who ſo anxiouſly tam- 
pers with the law of executory deviſe ;—and who for that purpoſe 
in a way not paralleled in the records of teſtamentary law, in a 
way not even attempted by the learned eſſayiſt in applying 
executory deviſe to accumulation ſo as to make the latter com- 
menſurate with the former, the profound Mr. Bradley himſelf, 
takes ſeven claſſes of lives to work upon - and who appears alſo 
to be reſtrained from taking a much larger compaſs, only by 
the fear of provoking the rejection of his ſcheme ;—may, I 
conceive, be more eaſily preſumed to intend irregularity than 
to intend the contrary. Againſt ſach a teſtator as the late 
Mr. Thellu on I ſay, in the language of a maxim of our 
law as expreſſed by Lord Bacon, verba fortius accipiantur 
contra proferentem. In truth the ſpirit of the will is to apply 
the means of ſtretching the law of executory deviſe. There- 
fore the ſpirit of the will, ſo far from aſliſting to extricate it from 
the ſtrict rules of interpretation, tends to provoke the moſt 
rigid obſervance of thoſe rules. When alſo there is ſuperadded 
the cruelty of the will towards the family of the teſtator ; with 
the aggravation of his appearing affectionately devoted to them 
to the laſt moment of his life ; and with the further aggravation 
of excluding every body dear to him for the ſake of an uncer- 
tain perſon, of a generation after his death and probably very 
long after, for the fake as it were of nobody, for the ſake only 
of 
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of gratifying an inſanity of avaricious ambition ; all this being 
conſidered, if there is a doubt about his intention, ſurely it will 
be much more becoming to reſolve that doubt by diſappointing 
his plan of devoting his great reſiduary fortune to an unnatural 
and cruel exceſs of vanity (which without going further into the 
caſe muſt be the inevitable conſequence of not extending the 
reſtriftive words to the third claſs of lives) than by ſubſtantiat- 
ing ſuch a plan to the diſinheriſon of his deceived and injured 


family. 


In the FoUuRTH place, I contend, that even as to the fourth 
fifth and fixth claſſes of lives, there is not enough to induce a 
relaxation, from the ſtrict rule of referring to the laſt antecedent, 
and of ſo confining the reſtrictive words at the end of the 
ſeventh claſs to that claſs only. But I have dwelt ſo long upon 
exempting the third claſs of lives from the operation of the re- 
ſtrictive words ſubjoined to the ſeventh claſs, and the argument 
for that purpoſe is ſo incluſive of the argument againſt extend- 
ing the reſtrictive words to the fourth fifth and fix claſſes, that 
no more is neceſſary for the latter, than to point out wherein 
the argument for them differs. I make two differences. One 
of them is, that the fourth fifth and ſixth claſſes of lives are 
nearer to the ſeventh claſs, and conſequently nearer to the re- 
ſtrictive words added to it. But this is of ſinall conſideration. 
The other difference is of greater weight. It is, that all the 
reſtrictive words are ſuch, as may be properly applied to the 
fourth fifth and ſixth claſſes, if ſuch was the intention of the 
teſtator : for they all conſiſt of unborn iſſue, namely, of ſuch 
iſſue as the teſtator's eldeſt grandſon might have, of ſuch iſſue 
as any other ſons of teſtator's eldeſt ſon might have, and of ſuch 
ſons as teſtator's two younger ſons might have; and conſe- 

| quently, 
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quently, it is neither nugatory, nor inſenfible, to confine thoſe 
three claſſes to perſons living at the teſtator's death or born in 
due time after. In reſpe& of theſe two differences, eſpecially 
the latter of them, there muſt be a proportional deduction from 
the arguments I have uſed againſt extending the reſtrictive | 
words to the third claſs. But that deduction being made, the 
remainder of thoſe arguments is fully applicable to the fourth 
fifth and fixth claſſes, and I refer to them accordingly. Indeed, 
as I am at preſent ſtruck, a more particular confideration of the 
fourth fifth and ſixth claſſes is the leſs neceſlary : becauſe, as on 
the one hand, if the arguments againſt including the third claſs 
in the operation of the reſtrictive words are inadequate to pre- 
vent it, a part of the ſame arguments cannot be expected to pro- 
duce that effect for the fourth fifth and fixth claſſes; ſo on the 
other hand, if there is enough in the arguments to exclude the 
third claſs from the operation of the reſtrictive words, there is a 
clear exceſs of the boundary of executory deviſe, and therefore 
enough to make illegal and annul the whole of the truſts of ac- 
cumulation and of the ſubſequent beneficial truſts, without 
looking to any other claſs whatever, or indeed to any other 


branch of the caſe. 


Sven are the arguments, which occur to me, againſt apply- 
ing the reſtrictive words at the end of the ſeventh and laſt claſs 
of lives to any of the preceding claſſes. 


Ir they are well founded to the extent of excluding from the 
reſtri&ion all the claſſes prior to the ſeventh claſs, then four out 
of fix claſſes, namely, the third fourth fifth and fixth, all of 
which require zeſtriftion to keep them within the boundary of 
executory deviſe, will become unguarded ; and the truſts in 
| | queſtion 
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queſtion will be void, not only for conſtituting executory deviſes 
on lives not in being, but for fo conſtituting them on à general 


failure of iſſue. 


Bur it is not eſſential to the overturning of the truſts, on 
the ground of the inſufficiency of the reſtrictive words at the end 
of the ſeventh claſs of lives, to unguard all ſuch of the fix prior 
claſſes, as without protection from the reſtrictive words will let 
in lives too remote for executory deviſe. For that purpoſe it is 
ſufficient to unguard only the third claſs of lives, and ſo to let in 
the unborn future ſons of Mr. Peter Iſaac Thelluſſon indefi- 
nitely. Whatever alſo may be the inſufficiency of the argu- 
ments to unguard the fourth fifth and fixth claſſes of lives, I am 
ſo ſtruck with the cogency of the reaſons againſt extending the 
protection of the reſtrictive words to the third claſs of lives ; 


and now that I have thus minutely laboured this branch of the 


argument, I fo ſee both the letter and the ſpirit of the will to be 
againſt ſuch an extenſion ; that I very much doubt the propriety 
of my introducing this firſt charge of treſpaſs upon the rule of 
executory deviſe with any thing like a diſtruſt of being able to 
prove the imputation. 


Tur argument, on my ſecond charge of exceſs of the boun- 
dary of executory deviſe, lies in a narrow compaſs. 


Ix ſubſtance the charge is, that the teſtator covertly attempts 
to extend his truſt of accumulation, to the lives of ue born at 
any time within twenty one years after his own deceaſe. 


THis 
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Tuts charge ariſes from the manner, in which the teſtator 
has expreſſed the latter part of the reſtrictive words added to the 
ſeventh and laſt claſs of lives for his truſt of accumulation, that 
is, to the claſs comprehending the iſſue of his two younger ſons. 


Bur to underſtand the meaning of the ſeventh and laſt claſs 
of lives, it may be convenient here to ſtate the words of the ſixth 
claſs, as well as thoſe of the ſeventh, the latter referring in ſome 
degree to the former. 1 5 0 9 i * 


Tux words of the deſcription of the ſixth and ſeventh claſſes 
of lives, including the reſtrictive words at the end of the ſeventh 
claſs, are, and of ſuch ſons,-as my ſaid ſons George Wood- 
« ford Thelluſſon and Charles Thelluſſon may have; and of ſuch 
te ifſue as ſuch ſons may have, as ſhall be Luis at my e OR 
* BORN IN DUE TIME AFTERWARDS” 


Now the queſtion I make is on the ſenſe, in which the teſta- 


tor meant to uſe the concluding words BORN IN DUE TIME Ar- 


TERWARDS. 


IF the teſtator intended by theſe words, merely to include 
ſuch iſſue of future ſons of his two younger ſons, as ſhould be 
in the womb at his death, then the objection of extending the 
lives to ſuch iſſue of future ſons of his two younger ſons as 
ſhould be born at any time within twenty-one years after. his 
death cannot ariſe. 


Bur it ſhould be recollected, that the boundary of executory 
deviſe, as finally extended, and as now underſtood to be ſettled, 
is lives in being and #werlfy-one years after. Hence it is natural 


to conſider the twenty-one years as the due time after lives in 
| being : 
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being: and in diſcourſing on executory deviſe it is, I believe, 
quite current to refer to the twenty-one years as the due time 
aſter 4 life or lives in being in that ſenſe. 


'Tum1s leads to the conſideration, whether the teſtator in the 


preſent caſe did not really mean to augment his collection ol 


lives for protraction of his truſt of accumulation, and con- 
ſequently of the commencement of the ſubſcquent beneficial 


truſts, by including the lives of all iſſue of future ſons of his 


two younger ſons born within twenty-one years after his own 
deceaſe.—lIf ſuch was his meaning, I conceive it to be be— 
yond doubt, that his intention amounts to an exceſs of ex- 
.ccutory deviſe; and fo vitiates all the truſts in queſtion : for 
though the rule, as for many years paſt it has been enlarged, 
allows twenty-one years beyond lives in being, yet it doth 
not allow the twenty-one years as a time for multiplying lives 10 
ertend executory deviſe upon. 


My grounds, for imputing to the teſtator, an intention of 
taking the twenty-one years as a ſpace for accumulating new 
lives to protract his exccutory deviſe, are theſe. 


Tnx teſtator cannot be ſuppoſed to have had any reaſon to 
refer to the birth of the iſſue of future ſons of any of his ſons 
within due time after his own deceaſe, except with a view to 
the boundary of executory deviſe, and thereby to give ſome fur- 
ther extenſion to his truſt of accumulation. The reference 
could not be, with a view to the duc time for the birth of a 
poſthumous child in reſpect of legitimacy: for the reference is 
to the birth of the children of others; and as to the legitimacy 
of ſuch children, whether they were born within nine or ten 
months after his deceaſe, or at the remoteſt time poſsible, 
N Was 
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was perſectly immaterial. Nor could the reference be with @ 
view to the BENEFIT of iſſue born to future ſons of any of his ſons. 
in due time after his deceaſe ; becauſe it is the profeſſed purpoſe 
of the reference to ſuch iſſue, that the truſt of accumulation 
ſhould be extended to their excluſion, It being then the teſta- 
tor's object, in making the reference, to extend the truſt of 
accumulation, and through that the benefieial truſts neceſſa- 
rily allowed to commence when that expired, it was natural, 
that he ſhould look to the twenty-one years allowed to exe- 
cutory devife beyond lives in being. His anxiety was appa- 
rently to gain a new ſucceſsion of lives for his abſorbing truſt 
of accumulation. From the beginning to the end, his truſt 
of accumulation is an experimental tampering with the rule 
of executory deviſe, in order to elude the real principle of 
its limits, without incurring the penalty of exceeding them. 
In ſuch an enterprize, to convert the letter of the doctrine. of 
executory deviſe into a ſhelter for abuſe of its real ſhirit, the 
inſertion of words, merely to ſecure the lives of children in 
the womb at the teſtator's death, was ſcarce an object large 
enough for ſuch a teſtator. Befides if poſthumous children 
may be made ufe of, for the mere purpoſe of extending execu- 
tory deviſe during the life of a child in the womb at a teſta- 
tor's death (which thofe looking no further than the letter 
aud ſurface of executory deviſe may be apt to ſuppoſe, but 
which is a latitude J cannot concur in) it was unneceſſary to 


mention the poſthumous ifſue of future grandſons. If poſt- 
humous children may be fo introduced into an executory de- 


viſe, which I fhall preſently controvert, no ſpecial words 


were requiſite ; for where the poſthumous child is admifsible 


under an executory deviſe, he comes in as a child in gfe by 
the conſtruction of law. But if the teſtator meant to take 
the benefit of the twenty-one years after lives in being, which 
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is the due time beyond ſuch lives, ſpecial words for that 
purpoſe were required: and it was natural, that a teſtator fo 
cager, as the late Mr. Thelluſſon was, to protract his truſt of 
accumulation and his ſucceeding executory deviſes, ſhould 
not only graſp at taking benefit of the twenty-one years in 
the moſt extenſive way; but ſhould be betrayed, —into an ex- 
ceſs in the manner of applying the twenty-one years ;—into the 
excels of taking the twenty-one years tor .the generation of 
new lives and for protraction of the contingency of executory 
deviſe, inſtead of merely adding the twenty-one years to ex- 
iſting lives. It is alſo to be conſidered, that, without under: 
ſtanding the late Mr. Thelluſſon by the words born within due 
time after his death to mean the twenty-one years, it is ſcarce to 
be accounted for, that he ſhould extend his comprehenfion of 
iflue born in due time after his death to the ifſue of his future 
grandchildren : for it was at leaſt very extravagant, more eſpe- 
cially in a perſon ſo converſant in calculating lives as the late 
Mr. Thelluſſon was, to ſuppoſe, that a man of above ſixty 
years of age ſhould live long enough, not only to ſee future 
grandſons married and having iſſue, but to ſee ſuch iſſue of 
ſuture grandſons alſo married and parents of children. 


TAXING therefore into conſideration, —that the teſtator was 
tampering with the law of executory deviſe to ftretch its 
limits to the utmoſt, in order to ſerve his vain and odious project 
of ſacrificing all his cxiſting family to a truſt of accumulation 
tor railing monſtrous fortunes for future male deſeendants :— 
that he was ſeeking to graſp at as many lives to protract ſuch 
his proud truſt of accumulation, as could be collected, without 
a groſs avowal of meaning to abuſe the indulgence of execu- 
tory deviſe :—that it was natural for ſuch a teſtator to take 
the fulleſt advantage of the twenty-one years allowed to cxe- 
cutory deviſe beyond lives in being: that unleſs he is under- 
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flood to point at twenty- one years after his death, he has taken no 
advantage of the twenty- one years beyond lives in being: —that 
it is uſual to Jook to ſuch tent one ears as the due time for ex- 
tending executory deviſe beyond exiſting lives: that unleſs he 
is underſtood by the words born in due time after lis deceuſe to point 
at tioenty· one years, he not only has omitted to take any advan- 
tage of that latter link in the chain of executory deviſe; but, 
though above ſixty years of age, muſt be underſtood to fup- 
poſe he ſhould live to ſee the iſfue of future grandſons married 
and having iſſue in the womb :—taking, I ſay, all this into 
conſideration, I ſubmit, that the teſtator ſhould be conſtrued; 
to comprehend, within his multifarious claſſes of lives, the 
lives of iſſue born within twenty-one years after his deceaſe ; and 
that in conſequence of ſuch an extenſion of his truſt of 
accumulation, all the fubſequent and dependent executory 
deviſes become an exceſs of the limits of executory devife; 
and on that account the whole is againſt law. 


I ALLow, that the exceſs thus imputed is merely conſtructive. 
F allow alſo, that in the cafe of wills in general it might be- 
too much, thus argumentatively to impute an illegal intention 
to a teſtator, to impute it upon grounds which however pro- 
bable are not quite deciſive: and that on the contrary it is. 
in general the office of judicature, to labour at ſaving an 
executory deviſe by the moſt ſavourable. conſtruction. But 
the preſent caſe ariſes on a deviſe, which, — from its unnatural 
harſhneſs to the whole exiſting family of the teſtator, and 
from the monſtrouſneſs of the teſtator's project of ſacrificing 
every body for the fake of nobody, and of conſtituting a pre- 
cedent of aceumulating at leaſt of the moſt injurious ten- 
dency to the intereſts of the commonwealth,—ought- to be 
conſtrued by judicature in a manner the moſt unfavourable to 
the views of the teſtator; ouglit to be conſidered with every 
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preſumption againſt thoſe views; and ought to be as ſingularly 
and harſhly conſtrued, as it is ſingularly and harſhly tabri- 


cated, 
— ö.. — — 


My THr1RD charge, againſt the truſts, for exceſs of the 
boundary of executory deviſe, is on the ſuppoſition, that. the 
late Mr. Thelluſſon, in comprehendirfg for his truſt of accu- 
mulation the lives of ue born to the perſons deſcribed by him 


in due time after his deceaſe, did not mean, as I have con- 


tended, !wenty-one years afterwards, but merely meant ſue in 
the womb at his deathi. In this latter ſenſe of the words, by 
which the teſtator includes the lives of iſſue born to other. per- 
fons in due time after his own deceaſe, my objection to his in- 
cluding ſuch lives is, both to the nature of his purpoſe and to 
the extent of it. 


Wir reſpect to the nature of the purpoſe, for which the late 
Mr. Thelluſſon includes iſſue in the womb at his death, I have 
already had occaſion to ſtate, that the extenſion of the con- 
tingency for executory deviſe, from a life in being to the 
further time allowable for birth of a poſthumous child, was 


diſputed ſome years after the revolution; and not only 


that ſuch an extenſion was denied by Lord Chief Juſtice 


Treby, in Luddington (t) and Kime 10. W. 3. and about two. 
IS i 


( ) The caſe of Luddington v. Kime as tated in 1 Lord Raym: 203: was on a de- 


viſe of land to Evers Armyn for life without impeachment of waſte; and in caſe that 


he ſhould have any iſſue male, then to ſuch iſſue male and his heirs for ever; and if he 


| Gould die without iſſue male, then ta Sir Thomas Barnadiſton nephew to the deviſor 
and his heirs. The words of Lord Raymond, where-he ſtates the oppoſite opinions 


af judge Powell and. Lord Chief Juſtice Treby on the point of executory deviſe. 


made 1n that caſe, are as follow. | I 
«« ObjeRtion. It was objected at the bar, that it was the deviſor's intent, that 


*« every iſſue male of Evers Armyn ſhould take. 
n f 10 chaſe 


But if the court confirue this a pur 


Third ex- 
ceſs of ex- 
ecutory de- 
viſe, namely, 
one, by ſo- 
managing, as 
to have the- 
nine or ten 
months for 
poſthumous 
children 
twice over, 
and /n the fu 
inſtance the 
lives of ſuch - 
children be- 
ſides. 
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| | 
or three years after in Scattergood y Edge ; but that the ex- 
tenſion, coupled with the time for the unborn child's attaining 
21, was not quite ſettled *till the year 1733 by the certificate 


* chaſe in the iſſue male, then a poſthumous ſon of Evers Armyn cannot take : for if he could 
ce take, it muſt be either by way of contingent remainder, or of executory deviſe. 
«© Not the firſt, becauſe the remainder will not veſt before the particular eſtate de- 
* termines, viz. before the death of Evers Armyn. And executory deviſe it cannot be 
4 veto ſuch a poſthumous ſon, becauſe it will not happen within the uſual time allowed for ex- 
e ecutory deviſes to take effect, which is but the ſpace of the life of one man then ix ESE; 

«© but this would be too long a time being after the death of Evers Armyn : 
« Anſwer. But to this objection Powell juſtice ſaid, that there were two ſorts of 
e executory deviſes. The one, where the entire eſtate paſſes out of the deviſor, as 
«« 2, Cro. 590. Pell and Brown's caſe 2. Ro. Rep. 217. (which Treby chief juſtice 
te ſaid was properly the executory deviſe.) The ſecond ſort is a ſort of future de- 
„ yiſe, in which in the mean while the lands deſcend to the heir of the deviſor, as 
« Hainſworth and Prety's caſe 3. Cro. 319. and the time allowed for ſuch to take 
«« effect was no more than one life then ix EssE. But Powell ſaid, if this had been a de- 
«« wiſe to Evers Armyn for life, and if after his death he ſhould have a poſthumous ſon born 
«« by his wife then to ſuch ſon and his heirs ; and if not, then to Sir Thomas Barnadiſton 
« in fee ; he was of opinion, that if Evers Armyn in ſuch caſe ſhould bade a poſthumous ſon, 
ve he avould have taken by way of executory deviſe: for though this would not happen within 
« the life of Evers Armyn, yet, HAPPENING SO SHORT A TIME AFTER THE DEATH 
«© of Evers Armyn, As IT MUST BE to be the ſon of Evers Armyn, he was of pinion, 
** that this would have been a good executory deviſe. But Treby chief juſtice doubted 
much of that, and was of opinion, that THE TIME ALLOWED FOR EXECUTORY DE- 
«© vISES TO TAKE EFFECT OUGHT NOT TO BE LONGER THAN THE LIFE OF ONE 
«© PERSON THEN IN ESSE : and ſo it was held in Snow and Cutler's caſe. But in this 
« caſe.the whele court was of opinion, that this was a contingent remainder to the 
« jfſue of Evers Armyn in fee; and therefore a poſthumous ſon could never take for 
* want of a particular eſtate to ſupport the remainder* UxTiL HE CAMEain ee. 
« And if the limitation had been to the firſt ſon, it had been the ſame thing, ror 
A YOSTHUMOUS CHILD THERE COULD NOT HAVE TAKEN; and though the in- 
s tent of the teſtator might be otherwiſe, yet his intent could not controul a rule of 
« law ſo ſtronly eſtabliſhed, that a contingent remainder ought to veſt during the 
„particular eſtate, or eo inſtante it determines. And for theſe reaſons all the court 


„held, that Evers Armyn took an eſtate for life, by this deviſe, remainder contin- 
«« gent to his iſſue male in fee.“ 


* This was about two years before the ſtatute of 10. and 11. W. 3. providing for ſuch a caſe, 
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of the King's Bench in Stephens » Stephens. However 1 
agree, that ſince the year 1733 the point has been ſo far at 
reſt, as to leave no. room for now arguing againſt adding, 
either the twenty one years beyond lives in being, or the pro- 
per and legal time for the birth of a child en ventre /a mere. 
But then I contend, that this addition of the time for birth. 
of a poſthumous child is only allowable, to give effect to a 
deviſe in favour of ſuch child, or at leaſt to give effect to a 
deviſe to ſome other perſon in the event of his being born or 
of his not being born. In general this extenſion of the in- 
dulgence of executory deviſe to a child in the womb and to a 
child unborn generally has been for the fake of the child 
himſelf. So it was for a child unborn in that very caſe of 
Stephens and Stephens. So it was for a child in the womb in 
Snow and Cutler ſoon after the reſtoration, as appears by Le- 
vinz and the other reports of that caſe. So it was for a child 
unborn in Gore and Gore before the King's Bench in 1722 and 
1733. If there be any caſes, in which the extenſion of ex- 
ecutory deviſe, either to a cid in the womb, or to an unborn 
child of a living perſon generally, has bcen allowed for the 
benefit of third perſons, it is for the gentlemen on the other 
ſide to collect and cite ſuch authorities. I will only fay, that 
I proteſt againſt conſidering the caſe of Gulliver and Wicket 
in 1. Wils. 105. as being an adjudication to that effect, for in 
that caſe no poſthumous child was born. But I will ſuppoſe, 
that the extenſion may be applied to eſfectuate a proviſion for 
ſome other perſon ; as where the executory deviſc is to A, but 
in caſe of his A's dying without a child living at his death or 
born to him in duc time after, then to B. At leaft I will not 
now aflert-the contrary. For the preſent, therefore, I will 


ſuppoſe, that exceeding lives in being and twenty one years, 


after, by addition of the time for birth of a poſthumous child, 
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is allowable, that is, that the extenſion of the birth of a 
poſthumous child may be applied to effectuate a proviſion 
either for ſuch child or for ſome other perſon. But the pur- 
poſe, for which the late Mr. Thelluſſon comprehends iſſue in 
the womb at his death, is quite of another kind. It is not 
to make proviſion for the poſthumous child. Nor 1s it to 
make proviſion for any other perſon in the event of there be- 
ing ſuch a child or in the contrary event. But the intent of 
the teſtator is, to exclude the poſthumous child from enjoyment of 
the deviſed property, and alſo to prolong the excluſion of every other 
perſon from ſuch enjoyment ; and his purpoſe merely is to pro- 
long the term of accumulation, and ſo as to eke it out be- 
yond lives in being. In other words, it is merely to enlarge 
the truft negativing all beneficial enjoyment of the property, 
and ſo'to poſtpone both the executory deviſes themſelves and 
the aſcertainment of the perſons intended to take under them. 
But I beg leave to ſay, that this is an abuſe of the extenſion of 
the contingency for executory deviſe as to the time for birth of a 
Poſthumous child; and I beg leave to ſay, that ertenſion of er- 
ecutory deviſe to the time for birth of a poſthumous child was not 
conceded for ſuch a purpoſe, was not conceded to make a poſihu- 
mous child an inflrument of poſthumous accumulation, and con- 
ſequently is not applicable to ſuch a purpoſe. Therefore 
though the late Mr. Thelluſſon had merely introduced a poſt- 
humous child, under the qualification of only adding, to the 
term of his truſts of accumulation, nine or ten months beyond 
lives in being, I ſhould inſiſt, that for ſuch a purpoſe the ex- 
tenſion is not allowable to him. In this inſtance of the time 
for birth of a poſthumous child, as indeed in the whole ſyſtem 
of executory deviſe, the indulgence was granted in the way 
of general accommodation for purpoſes of general con- 
venience: and to apply ſuch an indulgence for the mere gra- 

tification 
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tification of a poſthumous ſelfiſh vanity and the conſequential 
excluſion of all beneficial enjoyment of the deviſed property, 
is to convert an enlargement of the time for keeping property 
unalienable into an enlargement for making it unuſable. 


Bur I do not merely object to the nature of the purpoſe for 
which the late Mr. Thelluſſon introduces poſthumous chil- 
dren. I object alſo to the extent of that purpoſe ; to the ex- 
tent in which he makes uſe of poſthumous children. 


Tux extenſion, allowed by the Courts to the caſe of a poſt- 
humous child, proceeds on the ſuppoſition of only adding 
nine or ten months after a life in being as a laſt or further link 
to the chain of executory deviſe, that is, the time allowed by 
law for a woman's going with child after her huſband's deceaſe. 
To that effect is the language of Lord Kenyon in the caſe of 
Long v. Blackall and others, which I have before cited from 
7. Durnf and Eaſt 100. for his words are, “it is an eſtabliſhed 
rule, that an executory deviſe is good, if it muſt neceſſarily 
„happen within a life or lives in being and 21 years, and the 
„fraction of another year allowing for the lime of geſtation.” 
But the late Mr. Thelluſſon is not content with the fraction of 
@ year for the birth of a poſthumous child. He firft takes that 
fraction ; and then he ſuperudds the life of the poſthumous child, as 
a new life for prolongation of his truſt of accumulation and 
conſequently of his executory deviſes. In other words, firſt 
he takes lives in being; next he takes the nine or ten months 
after his own death for the birth of a poſthumous child ; and 
then he takes the life of the child ſo born after his own deceaſe. 
Even this is not the full extent of the cunning of the teſtator. 
This ſuppoſes the gain of the life of, one poſthumous child 


only, that is, one poſthumous liſe, or in caſe of twins two 
0 poithumous 
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poſthumous lives. But, unlefs the reſtrictive words of tlie 
will, confining the lives of unborn iſſue to perſons living at 
the teſtator's deceaſe or born in due time afterwards, are to 
be conſidered, as guarding all ſuch of his ſeven claſſes of lives 
of accumulation as require to be within protection of the re- 
ſtrictive words, namely, all the claſſes after the firſt and ſe- 
cond, the truſt of accumulation and all the fubſequent be- 
neficial truſts muſt fall to the ground for exceſs of the due 
boundary of executory deviſe, independent of the particular 
objection of including poſthumous children. Here conſe- 
quently, I have a right to argue upon the will, as intended to 
comprehend the poſthumous children of all of the various 
perſons deſcribed in the third: and four following claſſes of 
lives. But ſuch a comprehenſion tends wonderfully to mul- 
tiply the lives through the medium of poſthumous iſſue. In 
that conſtruction of the will, the teſtator- muſt be underſtood: 
to aim at gaining poſthumous lives, for prolongation of his truſt 
of accumulation, and conſequently for- poſtponement of the depen - 
dent executory- deviſes, not from one perſon only; not merely fron. 
two or three perſons ; but from three exiſting ſons and three eriſting 
grandſons, and alſo from. all ſuch iſſue of any of the ſame ſons 
and grandſons as. ſhould have iſſue in the womb at his deceaſe, 
without any other limitation, than what neceſlarily ariſes 
ſrom the making nine or ten months after his death the ulti- 
matum of the time for lives of poſthumous iſſue. In this. 
way, then, the indulgence of nine or ten. months, for the- 
geſtation of poſthumous ifſue of one perſon, would not only 
become extended into the further allowance of ſuch one per- 
ſon's poſthumous iſſue ;: but ſuch extended allowance would: 
become multiplied into. an allowance of. the lives of. poſthu- 
mous iſſue from ſix exiſting perſons, and alſo. from an inde- 


Zuite number of perſons not exiſting but poſsible to have been 
born, 
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born and to have had iſſue in the womb at the death of the 
teſtator. To ſuch a monſtrous latitude would it lead, if the 
late Mr. Thelluſſon was intitled, ſo to protract his truſt of ac- 
cumulation, by ſuperadding the lives of poſthumous perſons ! 


Tuvs ſtating the extraordinary purpoſe, for which the late 
Mr. Thellufſon's will calls poſthumous perſons in aid of his 
truſt of accumulation; and that ſuch purpoſe is, not to admit 
either them or any others, into the beneficial enjoyment of 
his property, but to make the poſthumous perſons mere in- 
ſtruments for lengthening the period of excluſion of all man- 
kind from ſuch enjoyment : and thus ſtating alſo, that the 
extent of that purpoſe goes the length, of not merely in- 
cluding the nine or ten months for geſtation of a poſthumous 
child, but of adding the whole life of ſuch child, nay, of 
adding the lives of poſthumous children from ſix different 
perſons and from iſſue of thoſe ſame perſons: I really cannot 
conceive, how it is poſsible, that either the unmeritorious 
purpoſe of the teſtator in reſorting to the birth of poſthumous 
iſſue can be brought within the reaſon of the extenſion of 
executory deviſe *till the birth of a poſthumous child; or that 
cyen for a meritorious purpoſe, ſo adding to lives in being the 
lives of the poſthumous iſſue of one perſon, and much leſs 
the lives of the poſthumous iſſue of many perſons, can be 
ſhewn to be within the meaning of that allowance; 


Bur not even all this is quite the extent of the uſe the 
late Mr. Thelluſſon makes of poſthumous iſſue : for his will is 
ſo conſtructed in his executory deviſe, as notwithſtanding it's 
extravagant purpoſe to have the allowance of the time for 
birth of poſthumous children twice over. This will appear 
from attending to the artful manner of the will in this 


O2 relpect. 
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reſpect. His truſt of accumulation is ſo formed upon the 
baſis of his ſeven claſſes of lives, as to begin with the benefit of 

the nine or ten months for geſtation of poſthumous children ; 
for, in order to add to lives in being at his death the lives 


of a new generation, he comprehends ſuch iſſue of the 


various perſons he means to deſcribe, as ſhould be born within 
due time after his death. Conſequently, he begins with 
taking benefit of the nine or ten months for the birth 
of a poſthumous child. Nor is this all. He begins his ſo 


taking the nine-or ten months; with a reference to the poſt- 


humous iſſue, not of one perſon or of two perſons, but, as I 
have already explained, of fix exiſting perſons, and of an in- 
definite number of additional perſons poſsible both to be born 
and to have iſſue between the date of his will and the day of 
his death; and alſo with a view to gain a new ſucceſsion of 
lives, for protracting his truſt of accumulation and incluſively 
his executory deviſes. The teſtator doth not indeed ex- 
preſsly claim the benefit of the nine or ten months for the 
birth of poſthumous iſſue, after the determination of the laſt 
of the numerous lives, which he ſelects to poſtpone actual 
enjoyment of the deviſed property. But the ſubſtance of the 
caſe is the ſame, as if he had expreſsly made ſuch a claim. It 
required no language from the teſtator to let in the poſt- 
humous iſſue, being male deſcendants of his three ſons at ex- 
piration of the truſt of accumulation. The rule in favour 
of poſthumous children operates of courſe, that is, lets in the 
child en ventre ſa mere, more eſpecially, if there is no other 
child to take. Accordingly Lord Chancellor Thurlow in 
Clarke v. Ball 2. Bro. Cha. Caf. 320, ſo conſidered the doc- 
trine; though in that caſe there were other children, and the 
queſtion was only, whether the poſthumous child ſhould take 
with the others; and though alſo the bequeſt was to children 


living 
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living at the death of the teftator. Indeed the opinion of 
Lord Kenyon in Cooper v. Forbes in 2. Bro. Cha. Caſ. 63. 
ſeems to the contrary, where ſpecial words confining the 
legacy to perſons living at the death of the perſon named 
are uſed. But, even with ſuch ſpecial language, it appears to 
be now ſettled by the caſe of Doe on the demiſe of Clarke 
v. Clarke and others 2. Hen. Blackſt. 399. that the child 
en ventre ſa mere when born ſhall be permitted to ſhare with 
children living when the deviſe takes effect. The preſent 
caſe then is tantamount to taking advantage of the time 
for birth of a poſthumous child, both at the beginning of the 
time for the contingency of the executory deviſe, and at the 
end of it. On the one hand, to increaſe the late Mr. Thelluſ- 
ſon's ſtock of lives for feeding his truſt of accumulation, 
his will expreſsly aſſumes the time for birth of poſt- 
humous children in the outſet. On the other hand, his will 
conſtructively gains the ſame time at the expiration of the 
laſt of the lives, that is, the law allows to the will to let 
in children in the womb, it there ſhould be no perſons ready 
to take as male deſcendants of the three ſons. 


IN this branch of the argument, then, it becomes a queſtion in 
the-preſent caſe, whether the teſtator, by graſping at the nine 
or ten months for a poſthumous child at the beginning of his 
truſt of accumnlation, in order % gain d new /tock of lives and to 
double the nine or ten months, which it is of courſe to allow at 
the end of the ſame truſts, has not treſpaſſed upon the rule of 
cxecutory deviſe. 


Now as to this point of adding the allowance for birth of 
poſthumous children, to lives in being twice over, even upon 
the ſuppoſition of it's being the naked caſe of an executory 
deviſe, beginning with a poſthumous child, and ending with 

one, 
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one, I ſhould contend, that thus taking the time for birth of 
a poſthumous child twice over was a clear exceſs of the 
fettled boundary of executory deviſe. Ever ſince the caſe of 
Stephens and Stephens adjudged, as I have before ſtated by 
the King's Bench in 1733, the boundary of executory de- 
viſe has been univerſally deſcribed as a life or lives in being 
and 21 years after, with the further allowance of due 
time for birth of a poſthumous child, that is, nine or ten 
months. So, as I have already mentioned, Lord Kenyon 
deſcribed the boundary of executory deviſe in the late caſe 
of Long and Blackall. This is indeed ſo univerſally under- 
ſtood, as to be part of the decantatum of the rule. But if the 
time for a poſthumous child is to be allowed, firſt at the 
beginning of the contingency for executory deviſe, and then 
a ſecond time at the end of it, the nine or ten months 
will be increaſed to nineteen or twenty months. In other words 
a new link to the chain of executory deviſe will be gained. It 
is to be conſidered alſo, that even the ſmalleſt extenſion 
of the boundary may be of dangerous conſequence : for if the 
9 or 10 months may be made nineteen or twenty, it will 
be a precedent for a ſtill further excecding, and there will be 
no ſaying what is the boundary. Nor ſhould it be forgotten, 
that indeed the courts are in a manner pledged not to admit 
any further enlargement of the rule. Accordingly I obſerve, 
that Lord Mansfield in the caſe of Goodman v. Goodright, 
which was before the King's Bench in Mich. Term in the 
33d year of the preſent King, but is not in print, pointedly 
declared, that he ſo conſidered the matter. I ſay this, upon 
the authority of a note, taken of the argument in that caſe, 
by a diſtinguiſhed lawyer of the preſent age, though greatly 
to the loſs of his country, one long retired from all practice. 


It is almoſt unneceſſary to ſay, that I mean Mr. Francis 
Filmer. 
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Filmer. According to his note of Goodman v. Blackman. 

which was a caſe involving a point of executory deviſe, Sir 

Fletcher Norton, in arguing againſt the validity of the limita- 

tions of the will in that point of view, obſerved, that it was 

going further than the caſe of Stephens and Stephens; and 

that in that caſe executory deviſe was extended t the 

utmoſt, and that it was with reluctance the King's Bench 

certified in that caſe conformably to the caſe of Taylor and 

Biddal. In this part of the argument Lord Mansfield inter- 

poſed with theſe ſtriking words: © That point is well ſettled ; 

and a life and twenty-one years after is the utmoſt ertent for 

an exeeutory deviſe; and is no more than the common law 

« allows in legal limitations, which reſtrains the heir from 

« ahening till twenty-one.” This paſlage, from that enlight- 

ened and moſt eloquent Judge, Lord Mansfield, is, I con- 

ceive, applicable againſt extending the 9 or 10 months to 19 

or 20 months. It ſhews, that ſuch an extenſion, though 

only of a few months, is not to be tolcrated ; becauſe it is 

beyond that, which is the utmoſt extent for executory deviſe. 

At the ſame time it ſignificantly refers to the principle, on L HH 
which that utmoſt extent is made the extreme of the boun- Gy, war 
dary, namely, that to go further would be allowing to the 2.44 
irregular and indulged mode of entail by executory deviſe, 397 | 

what cannot be accompliſhed in a regular courſe of ſettlement 

by remainders.. 


UNDER theſe views of the manner, in which the will of the 

late Mr. Thelluſſon applies iſſue in. the womb to protract his 
plan of executory deviſe and the concomitant accumulation, 
1 ſubmit to your Lordſhip, that in this inſtance alone there is 
a complication of ſin by him againſt the rule of executory 
deviſe.—I ſubmit, that he abuſes the indulgence of the rule 


by 
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by applying that time, which our courts granted beyond a - 
life in being for the benefit of a poſthumous child, to the ex- 
cluſion and diſinheriſon of him. I ſubmit, that he aggravates 
this abuſe of the indulgence of the rule, by ſo offending 
againſt it, not for the ſake of any predilection for, or to let 
in others, but for tlie unfeeling purpoſe of extending his plan 
of accumulation, in excluſion of all the world from the leaſt 
uſe of the deviſed property.— I ſubmit, that he complicates 
this aggravated abuſe, by involving in its deſtructive purpoſe, 
not merely the child in the womb to one perſon or two per- 
ſons of his own blood, but children in the womb to many 
perſons being his own iſſue, to ſons, to grandſons, nay, even 
to iſſue of grandſons. —I ſubmit alſo, that he adds, to the 
abuſe thus complicated and aggravated, a groſs violation of 
the rule, by converting an allowance of 9 or 10 months for 
the birth of a poſthumous child, into an allowance for the 
whole life of ſuch child. I ſubmit too, that he complicates this 
exceſs alſo by graſping, not merely at the life of a child or 
children in the womb of the wife of one perſon, but at the 
lives of children in the wombs of the wives of many perſons, 
of the wives of his ſons and grandſons, and even of their 
iſſue, Further I ſubmit, that to complete this aggregate of 
excels of the rule, he takes the chance of having, at the end 
of the lives of his ſtock of unborn perſons, that allowance for 
the birth of poſthumous children, which, as the rule is ſet- 
tled, belongs of courſe, in the cloſe of executory deviſe, in 
favor of iſſue of the perſons on whoſe death the particular 
exccutory deviſe is made to begin. 


Bur here I muſt expect to be reminded of the late caſe of 
Long v. Blackall, which, as I have before mentioned, was 


and queſtion- ſent by your Lordſhip for the opinion of the King's Bench, 


6 2 and 
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und is reported both in 7. Durnford and Eaſt, and in Mr. 
Veſey's third volume. + muſt at the ſame time expect to be 
told, that the certificate of the King's Bench, in that caſe, 
ſanctions Mr. Thelluſſon's will in treating children in the 
womb at the teſtator's death as lives in being within the rule 
of executory deviſe, and alſo in taking tae allowance for 
e nen children twice over. 


* Tas cada of Chas py Blackall, I do confeſs, very much 
clathes with my manner of arguing againſt Mr. Thelluflon's 
preſsing the lives of iſſue in the womb, at his death, into the 
ſervice of his executory deviſe. It is, I acknowledge, a very 
{erious drawback upon me; one, which, in reſpect of the high 
authority of the adjudication, and in reſpe& of the ſincere 
reverence I have for the Judges of the King's Bench, and in 
reſpect alſo of the little weight one of my vaſt inferiority 
can expect to have in queſtioning what has been done by per- 
ſons of fo high a deſcription, puts me into a ſituation very 
diſtreſsing; more eſpecially as I am now ſpeaking before, 
and your Lordſhip is now afsiſted by, one of the very learned 
Judges, who joined in deciding for the executory deviſe in 
Long and Blackall. 


Bur though I ſeverely fecl the immenſe diſadvantage, with 
which IT have thus to contend in this very material part of the 
argument; and though I lament this, not only on my own 
account, but for the ſake of the great intereſts, publick as 
well as private, which, as I conceive, are at ſtake in theſe 
_ cauſes on the will of Mr. Thelluſſon: yet I am at the ſame 
time molt ſtrongly impreſſed, both that the deciſion in Long 
and Blackall is open to a variety of the moſt ſerious objectians; 


and that ever oz the ſuppoſition of its being above all exception, it 
P wall 


og 
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will not nearly reach the extenſive complication of tampering with 
iſſue in the womb, as practiſed to protrigt the executory deviſe noto 
in queſtion. ' In other words, my duty as an advocate upon the 
preſent occaſion extorts from me the moſt explicit avowal, as 
far as the homage, due from one deſtined to continue a mere 
nobody in our profeſsion towards thoſe who are elevated into 
almoſt the pinnacle of judicature, will permit me to declare 
myſelf, that, according to my humble apprehenſion of the 
ſubject, after repeated ſtudy of it, the adjudication in Long 
and Blackall ought not to rule the preſent caſe, either in point of 
AUTHORITY or in point of APPLICABILITY. * 


Tn caſe of Long and Blackall aroſe on the will of a Mr. 
Blackall. The devife in effect was of a leaſe for years to truſtees, 


in truſt for teſtator's ſon, Thomas Blackall, for his life; and 
after his deceaſe, in truſt for ſuch iſſue male of him, or deſcend- 


ants of his iſſue male, as at the time of his death ſhould be his 


heir; and if at the time of Thomas's death there ſhould be 


no ſuch ifſue male, or defcendants of iſſue male, then living, 
then in truft for teſtator's ſon, George-Sawbridge Blackall, for 
his life; and after his deceaſe in truſt for ſuch iſſue male of 
him, or deſcendants of his iflue male, as at his death ſhould 
be his heir: and if at the time of his death there ſhould be no 
ſuch iſſue male, or defcendants of iſſue male, then living, 
then in truſt for the child with which teſtator's wife was then 
enſient, if the child ſhould be a fon, during his life; and after 
his deccaſe, in truſt for ſuch iſſue male, or deſcendants of his 
iſſue male, as at the time of his death ſhould be his heir; and 
if at the time of the death of ſuch child, there thould be no 
tuch iſſue male, or deſcendant of ſuch iflue male, then living, 
or if fuch child in the womb fhould not be a fon, then in 
truſt tor ſuch perſons as ſhould then be teſtator's legal repre- 

{entatives. 
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ſentatives. The child in the womb at the time of the will 
was born after the teſtator's deceaſe, and was a fon, The two 
ſons, living when the will was made and when Mr. Blackall 
the teſtator died, and alſo the third and poſthumous ſon, died 
without leaving iſſue. Then two queſtions aroſe. One 
was, whether the limitation over to ſuch perſons as were the 
teſtator's legal repreſentatives was good. The other was, 
who were entitled under that limitation. On theſe queſtions 
your Lordſhip ſaw ſo much of objection to the remoteneſs of 
the ultimate limitation, in reſpect of the intervening life of 
the poſthumous ſon, that you thought fit to ſend it as a queſ- 
tion for the opinion of the Court of King's Bench. The reſult 
was a certificate of the King's Bench, that, in the events that 
had happened, the ultimate limitation or truſt was a good 
executory deviſe. In conſequence alſo of this certificate, 
your Lordſhip found it neceſſary to decide upon the ſecondary 
and conſequential queſtion, namely, who were meant to 
take under the deſcription of perſons being the teſtator's legal 
repreſentatives when all the preceding truſts determined: and 
after much argument, your Lordſhip held the next of kin, 
according to the ſtatute of diſtribution, to be the perſons in- 
tended. 


Such having been the cafe upon which the Court of King's 
Bench certified in Long v. Blackall, I do agree, that it 1s 
natural to conſider their certificate as a decifion, that the time 
for a poſthumous child is allowable on exeEutory deviſe, both 
in the beginning of the contingency and at the cloſe of it, 
and for adding the life of a perſon in the womb at the death 
of a teſtator to a life in being: for otherwiſe the ultimate 
truſt ot the leaſe for years, deviſed by the will in that caſe, 


molt undoubtedly could not have been ſupported as a good 
. | P 2 execu- 
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executory deviſe. | But ſince publication of the printed Report 
of the argument on the caſe in the King's Bench, I have 
very much doubted, whether the point did receive a full and 
complete decifion. If the point was determined, the effect 
rs to increaſe the allowance of nine or ten months beyond a life 
to ninetcen or twenty months, that is, to nine or ten months 
before the beginning of the life, and nine or ten months after 
its expiration: and to try that very point was, as I under- 
ſtand, the real object of ſending the cafe to the King's Bench 
for their opinion. But from the printed report of the argu- 
ment in the King's Bench, it feems as if ſome how or other 
the effect of beginning executory deviſe with the life of a 
perſon in the womb (which is not only doubling the allowance 
of the nine or ten months for birth of a poſthumous child, by 
expreſsly taking that time at the beginning of the contin- 
gency of the life named, which conſtructively is allowed at 
the cloſe of the ſame life; but is liable to the objection of adding 
the life of a perſon in the womb, at the death of the teflator, to 
the life of an erifling perſon} had efcaped attention. At leaft 
ſuch an effect is not adverted to by the counſel. So far alſo 
was Lord Kenyon, in giving his opinion, from expreſsing him- 
ſelf as if he was giving the allowance of nine or ten months 
for a poſthumous child twice over, that is, as. extending the 
nine or ten months to nineteen or twenty months, and inclu- 
fively adding the lives of poſthumous perſons to the lives of 
perſons exiſting, that he concludes with ſtating it to be the 
eſtablithed rule, to limit executory deyiſe to a life or lives 
in being, and 21 years, and a fraction of another eur allow» 
ing for the time of geſtation.” 


WIxu reſpect to the effect of the caſe of Long v. Blackall, 
if it is to be conſidered as an adj udication reaching the whole 
length 
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length of the point upon which your Lordſhip meant to be 
_ adviſed by a Court of Law; if it is to be looked upon as any 
thing more than a deciſion affirming the allowance of the legal 
time for the birth of a poſthumous child beyond a life or 
lives to executory deviſe, I beg leave to controvert the grounds 
of the deciſion. I do this with leſs ſcrupuloſity; becauſe 
your Lordſhip was ſo ſtruck with doubts on the caſe, as to 
require the aſsiſtance of the Judges of the King's Bench. I 
am the leſs fcrupulous alſo, becauſe, notwithſtanding the 
caſe's coming for argument under ſuch high ſanction, it ſome 
how or other happened, that the Court, after hearing the 
argument of the very learned Counſel for the executory 
deviſe, ſo declared in favor of it, before hearing what could 
be ſaid on the other fide, as to induce the Counſel againſt the 
executory deviſe, notwithſtanding his acknowledged talents 
and extenſive knowledge, to decline the argument, under an 
impreſsion, which was very natural in a modeſt advocate, that 
he ſhould not be able to change the opinion thus early avowed 


by the Court. 


My objections to the authority of this caſe of Long v. 
Blackall, conſidered as deciding the points meant to be re- 
ferred, are various. 


FixsT, I humbly contend, that the deciſion adds nine or fen 
months to the boundary of executory deviſe, as it is commonly 
ſtated, It is quite a decantatum, not only of our writers on 
the law of executory deviſe, but of our Courts, ever ſince 
extending executory deviſe to 21 years beyond lives in being, 
that it muſt be within lives in being and 21 years, including 
the fraction of d year, as the legal time for birth of a poſthu- 


mous child. But the executory devife, upon which your 
| Lord- 
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Lordſhip thus ſought the opinion of the King's Bench, began- 
with expreſsly taking this fraction of a year; and the rule al- 
lowing a like fraction and for the like purpoſe at the end of 
the life named, to let in the tenant for life's iſſue, the exe- 
cutory deviſe could not, I conceive, be good, without, hold- 
ing that the fraction of the year was allowable tice over, that 
is, without enlarging the 9:ine or ten months into above a year 
and an half. Allow. me, my Lord, to ſay, that thus convert- 
ing two into one, operates upon my mind, not by conviction, 
but magically. Allow me to ſay that I feel it, not as plainly 
conſtruing the rule of executory deviſes, but as indulging a 
fiction upon it; a fiction which, though allowable in certain 
ſpecial caſes, to prevent the excluſion of poſthumous children 
contrary to the intent of a te/tator, or to effectuate ſome other good 
purpoſes, ſhauld not, I humbly conceiye, be allowed merely to 
protract executory deviſe beyond the plain boundary fixed by 
the Judges themſelves (u). Beſides, my Lord, I atk for the 

autho- 


{u) The fiction of conſidering children in the womb, as children in being, for ſome 
ſpecial purpoſes, and more particularly for their benefit, may be traced into the Roman 
law as promulged by Juſtinian. It is expreſſed in the following paſſages extracted 
from his Corpus Juris Ciwilis. 

Dicesr. LIS. I. Tir. V. ps Srarv 3 L. 5, Marclanus 
lib. 1. Inſtitutionum. | 

8. 2. Ingenui ſunt, qui ex matre libera nati ſunt - ſufficit enim liberam eo tempore quo na/- | 
citur, licet ancilla concepit ; et # contrario, 8% LIBERA CONCEPERIT, DEINDE ANCILLA 
PARIAT, PLACUIT, EUM, api NASCITUR, LIBERUM NASCI. Nec intereſt juſtis nuÞtiis 
concepit, an vulgo; guia non debet calemitas malris nocere ei, qui IN VENTRE eft—S. 3. Ex 
loc quœſitum, fi ancilla px HANS MANUMISSA SIT; deinde ancilla poſtea facta, aut 
exfulſa civitate, pepererit ; LIBERUM AN SERVUM PARIAT? . tamen redius probatum 
, LIBERUM) NASCI, ET SUFFICERE, QUI BN VENTRE EST, LIBERAM MATREM 
VEL, MEDIO TEMPORE HABUISSE.. _, 

IIIb. I. 7. PavLus l. frgulari de portionibus, que liberis damnatorum 
conceduntur. Y 

QU1 IN UTERO EST, PERINDE AC SI IN REBUS HUMANIS ESSET, CUSTODITURy 
Woriks DE COMMYIDIS IPSIUS PAKTUS QUAERITUR; QUANQUAM ALII, ANTE- 
Wau NASCATUR, NEQUAQUAM PROSIT,. | ; * 

— 4. | | 1840, 


c 


IN THE THELLUSSON CAPYtsts, 


authorities upon which nine or ten months are thus extended 
into eighteen or twenty. I could not eaſily be reconciled to 
fuch a proceſs by any number of authorities. But I am yet 
| to 

II ID. L. 26. JuLianvus, 6. 69. Dige/terum. 


Qur In UTERO SUNT, IN TOTO PENE JURE CIVILI INTELLIGUNTUR IN RERUM 
NATURA E398. Nam et legitime hereditates his reſtituuntur. © Et fi prægnant mulier ab 


beſtibus capta fit, id, quod natum erit, poſtliminium habet. Item patris vel matris conditionems 


fequitur. Præterea, ſi ancilla pregnans ſurrepta fuerit, guamwis apud bonæ fidei emplorem 
pepererit, id quod natum erit, tanquam furtivum, uſu non capitur. His conſequens eft, ut 
libertas quoque, quamdin parromi filius naſci peſſit, eo jure fit, quo ſunt, qui patronos habent. 

| Voer's comment upon this part of the Digeſt is as follows: 

« Ad hec inter homines jam natos et naſcituros ſeu id UTERO eliamnum CONSTITUTOS, 
leges diflinguunt. In UTERO CONsTITUTOS guod attinet, licet proprie necdum hominis 
appellatione venire poſfint ob incertam nativitatis, ſed magis tales velut so AnIManT1s lex 
regia confideraverit. L. negar. 2. ff. de mortuo inferendo. FicTiONE tamen juris pro jam 
NATIS habentar, QUOTIES DE IPSORUM COMMODO AGITUR. I. 1. % in wteroeft 7. 
J. gui in utero ſunt 26. F. b. t. Yud ratione poſt conceptionem ſuperveniens parentibus cala- 
mitas nocere non folet ei, qui Id VIX TRE: five enim praegnans mater in ſervilem dedu- 
catur ftatum, vel ultimo damnetur ſupplicio aut deportetur, partus liber erit et ingenuus : pr. 
Inftit. de ingenuis I. Imperator 18. F. b. t. five ab heſtibus capta ibidem pariat, partus foſt- 
liminii jure guadebit ; cum alioquin ad eos, qui penes hoſtes et concepti et nati ſunt, jus poſt- 
liminii ſe non extendat; parentibus apud holes extinitis. L. qui in utero ſunt 26. ff. b. t. 
Junct. I,»1. C. de poſtliminio. Et licet concepti natique ex patre, qui ſenatu motus e, ſenats- 
rum filiis haud accenſandi fint; CONCEPT tamen antequam pater ordine moveretur, licet 
poſt demum nati, qv as1 /enatoris filii eadem ratione intelliguntur. L. emancipatum 7. 5. 
1. . de ſenatoribus. Hereditates quoque legitime, ut jam NaT1s deferri ſolent, ita et 
NASCITURIS IN UTERO CONSTLITUTIS. D. J. 1. qui in utero ſunt 26. ff. b. l. quibus ct 
donec nati fuerint, portiones reſervantur. L. antiqui 3. © |. 4. F. ff pars hered. petatur. 
Quop $1 NON IPSORUM IN UTERO EXISTENTIUM, SED TERTII TANTUM VERTA- 
TUR COMMODUM, CESSAT ILLA JUR1S FICTIO, qua PRO JAM NATIS HABERENTUR, 
NEC ALLIS PROSUNT, N15I NATI. D. J. qui in uteroeft 7. F. b. t. l. quod dicimus 231. 
F. de werb. Agri: | | 

From theſe extracts, and from Jn. lib. 2. ſ. 1. Dig. lib. 37. tit. 9. de ventre in 


poſſeſſionem mittendo et curatore ejus, leg. 1. & tit. 38. tit. 8. leg. 1. & lib. 5. tit. 2. 


de inofficĩoſo teſtamento, leg. 6. and Swinb. part. 4. ſ. 15. Ne 14, it appears, that 
the fiction of the Roman law, treating children in the w:mb as living perſons, was 
principally, if not wholly, r their own benefit, and that in general others could 
not take advantage of ſaci fiction, and that in general it could not be applied to 
their prejudice. 

2: In 
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to learn,” that before this recent caſe of Long and Blackall, 
there is to be found any adjudication having ſuch an effect; 
for, as I have already obſerved, I muſt proteſt againſt con- 


ſidering the caſe of Gulliver and Wicket, in 1. Wils. as a 


* 


judicial deciſion in that way. 


sxcoxpix, I humbly contend, that in this reſpe& the 
deciſion exceeds the very line it profeſſes to adhere to. Lord 


Kenyon expreſsly ſtates the rule with an allowance of only 


the fraction of a year beyond lives in being and the twenty-one 
years. But the effect of the deciſion in favour of the execu- 
tory deviſe is, to double the fraction of a year, on account of 
which tendency of the executory deviſe your Lordſhip ſeems 
partly at leaſt to have doubted its legality. In other words, 
nine or ten months are not merely extended into eightcen or 
twenty; but are ſo extended, as if the months were ſtill only 


In reſ peel to the law of England, the ſame tion is adopted for warious purpoſes ; ; 
and more eſpecially for the advantage and benefir of poſthumous children, in caſes, in 
which they would be otherwiſe excluded from proviſion, or be otherwiſe prejudiced. The 
chief caſes and” authorities upon this ſubject are collected in Viner's Abridgment, 
title Enfant, H. 8. and title Deviſe, I. 9. The chief caſes fince Viner's publication 


are, Wallis v. Hodſon, 2. Atk. 115. Barnad. Cha. Rep. 272. Mr. Jodrell's Ma- 


nuſcript Notes, vol. 2. and Mr. Capper's Manuſcript Notes, vol. 2. Beale v. Beale, 
1. Wms. 244. Miller v. Turner, 1. Veſ. 85. Lancaſhire v. Lancaſhire, 5. Durnf. and 
Eaſt 49. Doe on demiſe of Clarke, 2. Hen. Blackſt. 399g. Long v. Blackall, in 7. 
Durnf. and Eaſt; and Whitelock v. Heddon, Boſanq. and Pull. Rep. 243. 
The point is, whether, according to the caſes and authorities in our law, the 
fi4ion of treating children in the womb as living perſons, thus originating for the 
benefit of ſuch children, and chiefly at leaſt ſo applied in our law even on the rule of 
executory deviſe, can be properly applied for the purpoſe protracting executory deviſe 
beyond lives actually in being for the lives ſuch children when born; or if the fiftion 


may be ſo extended, whether ſuch an extenſion ſhould be endured, for the purpoſe of 


excluding children in the womb from proviſion; and of ſo making them /iving perſons 
for their own excluffon, merely in order to eke out a ſcheme of poſthumous accumu- 
lation, proſcriptive to the family of the teſtator, and at the Ws time highly dan- 
gerous to the community at large. 
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nine of ten. It is proſeſsing no extenſion, and yet making a 
great one. It is doubling the allowance for poſthumous chil- 
dren, without any proſeſsion to increaſe it at all. 


Tr1RDLy, the deciſion has the effect of taking the life of a 
perſon. en ventre ſa mere for a life in being, that is, a future life 


for a preſent one, a non-eriſting life for one erifting, a born child 


for one unborn. This, as I contend and really think, my 
Lord, operates, though I am ſure not intentionally, as im- 
puting to the great Judges who founded and modified executory 
deviſe, not merely the moſt incorrect, but the moſt deceitful 
language.— It is in effect imputing to them, that, in.drawing 
the boundary of executory deviſe, they uſed language, which 
confounds perſons in the womb, with perſons out of it; perfons 
in being, with perſons not in being; perſons not alive, with the 
living; non- entity with entity. It is in effect, though I am 
convinced not intentionally, almoſt imputing to them, that 
they verbally, directly, externally, and avowedly, included 
within the boundary only the lives of born perſons; but ſe- 
cretly, myſtically, internally, and indirectly, intended to 
ſuperadd perſons unborn.Nay, in effect, it ſeems imputing to 
them, though not intentionally I am ſure, that, under the 
pretence and ſhew of only adding to exiſting lives in being 
nine or ten months for the birth of poſthumous children to 
enable their taking under the executory deviſe, the Judges 
have contrived. impliedly, not only to take that time mice 


over, and ſo to include the time for birth of the poſthumous child 


of poſtliumoiis child, but beſides that, as it were imperceptibly, 
to inſinuate the addition of the lives of the poſthumous ehildren 
in the firſt inſtance. Alt is in effect imprting to them, though 
Jam ſure not intentionally, that, inſtead of uſing correct, 
Kain, ſimple, and intelligible language; ſuch as becomes the 

2 dignity, 
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dignity, the gravity, the ſincerity, the integrity, the duty of 
judicature; they reſorted to the language of diſguiſe, of ob- 
ſcurity, of fiction, of metaphor, of myſtery, of deluſion.— 
In a word, it 1s, as it were, imputing to them, that they de- 
liberately and wilfully ſpoke one thing and meant another. — 
I am fully convinced, my Lord, that thoſe reverend judges, 
who ſigned the certificate in Long and Blackall, and to whoſe 
ſuperior and exemplary characters I bow with ſubmiſsive ve- 
neration, are incapable of intending ſuch imputations againſt 
their great predeceſſors in office. Indeed it is impoſsible to 
harbour the ſuſpicion of ſuch an intention, without ſuppo- 
ling that they intended to wound themſelves; for they them- 
ſelves have deſcribed the boundary in ſimilar terms. But I do 
humbly ſubmit to your Lordſhip, that if the principle, on 
which only as I conceive the certificate in Long and Blackall 
can be ſupported, ſhall finally prevail, there will, in point of 
effect and conſequence, be almoſt an invitation ſo to. accuſe, 
at leaſt thoſe who heretofore exerciſed the functions of judica- 
tures in Weſtminſter-hall. If too there was nothing more 
than, the danger of all this aggregate of conſequential, though 
certainly unintentional, imputation, againſt the judicatures 
which firſt indulged executory deviſe, and then fixed limits 
to circumſcribe it, I ſhould humbly contend, that there 
would be full enough in the precedent of Long and Blackall 
to create alarm amongſt thoſe zealous for Engliſh juriſpru- 
dence: nay, ſuch an alarm as might well render the beſt con- 
ſidered judgment ever given in any of our Courts a fit ſubject 
for reviſion ; and much more the judgment, given as it acci- 
dentally and unfortunately was in Long and Blackall, without 
argument, in ſupport of the claim of the party againſt whom. 
the certificate operated in the nature of a judgment, or in 
explanation of the grounds upon which your Lordſhip may be 

| pre- 


IN THE THELLUSSON CAUSES. 


preſumed to have ſent the caſe as a fit ſubject for ſolemn 
argument, 


FouRTHLY, I ſubmit, that conſtruing children in the womb 
as lives in being makes the rule of executory deviſe both /uper- 
fluous and incon/iſtent in its terms. I ſay fuperfluous; becauſe it 
by lives in being the rule is meant to include the lives of chil- 
dren in the womb, it is unneceſſary to add any time for their 
birth. I ſay inconſiſtent ; becauſe allowing the due time for 
birth of the poſthumous child, as the laſt link of the chain 
of executory deviſe, imports, that no time beyond is to be al- 
lowed; whereas allowing the lives of children in the womb to 
be lives in being, is further allowing the lives of the poſthu— 
mous perſons when born. 


FIiFTHLY, ſo conſidering the lives of perſons in the womb as 
lives in being would, I ſubmit, involve the judges of England 
in a great imputation. Here the caſe of Reve and Long, 
adjudged about ſix years after the revolution, becomes mate- 
rial. In that caſe all the judges concurred, on a deviſe of 
land, in refuſing to ſave a contingent remainder for a %u 
mous child; though conlidering a child in the womb as a child 
in being would have clearly produced that effect; and though 
by not reſorting to ſuch fiction the teſtator's heir and his iſſue 
were excluded. Will it be conſiſtent or becdming in our judges 
to refuſe holding a child in the womb a child in being, to give 
effect to a contingent remainder in favour of a teſtator's heir 
and deviſce and his iſſue, and at the ſame time to apply that 
{fiction merely to add a further link to exccutory devife? (t) 


Should 


(:) The caſe of Reve v. Long is reported in 3. Lev. 408. 4. Mod. 282. Skinn. 430. 

1 Salk. 227. 12. Mod. 53. Comberb. 252. & Carth. 309. By the deciſion of the Houle 
of Lords, the unanimous judgment, firſt of the Common Fiens, and then of the King“ 
Q 2 Bench, 
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Should this at leaft ſeeming inconfiſtency be finally adopted, 
I apprehend, that it will not be excuſed by the ſtatute of 10. 
and 11, Wm. 3. which after the caſe of Reve and Long was 
made in favour of poſthumous children; that ſtatute bode 


Bench, was reverſed in favour of the pothumons child. But this was done, not only Wag 
the opinion of all the judges, but appears to have been confidered by the whole pro- 
feſſion as contrary to law. Therefore, notwithſtanding the judgment of the lords, 
doubts prevailed; and to remove them the ſtatute of 10. and 11. W. 3. chap. 16. in 
favour of poſthumous children was made. The ſtature even recites the doubts. But 
it 15 expreſsly confined to the caſe of remainders. Judge Levins, who was counſel for 
the plaintiff in the ejectment in the caſe of Reve and Long, reports the caſe in Law 
French, of which what follows is a literal tranſlation. 

« Mich. 6. M. and M. in C. B. 

% Reve v. Long. 

« Ix Doo PROCERUM POST CLAUSUM HUJUS TERMINE. 

«« Error of a judgment in C. B. affirmed in B. R. where on a ſpecial verdi& in 
<«« cjetment the caſe was this. John Long ſeized in fee deviſes the lands in queſtion 
to Henry Long the elder ſon of his brother Richard for life; remainder 7o his fir/t 
«© ſon in tail; remainder to all his other fons in the ſame manner; remainder to 
« Richard Rewe leffor of. the plaintiff for life; remainder: to his firſt and alk his other 
«« ſons in tail; with diverſe remainders over: and dies. Henry entered and was ſeized ; 
and before his having any ſon born dies leaving his wife grandment enſeint, Richard 
<« the leſſor enters as in remainder : and f months after; the defendant, fon of | Henry- 
«« was born, and his guardian enters for him on the leſſor, whereupon he brings eject- 
„ment. And the caſe being tried before Turton baron of the exchequer, all this 
matter was found ſpecially, And on argument in C. B. judgment was given for 
„the plaintiff by Ihe ohe Cour! for two reaſons. 1. This being a contingent remain- 
«« der to the firſt ſon of Henry, and he nat being born at the time of the determination. 
« of the particular eſtate, this becomes void. 2. The next in remainder being the 
«« leffor, and he having entered before the birth of the firſt ſon Henry, was in by 
<«© purchaſe, and ſhall not be put out by an heir born afterwards. 5. E. 4. 6. 9. H. 
7. 5. &c. Whereupon the defendant brings error in B. R. where the judgment was 
« affirmed by the whale Court upon which he brings error in parliament, where che 
judgment was rever/ed by almeſt all the Lordi in parliament, becaule being in a will, 
„ they took it by the intent and equity and meaning, which they ſaid cannot be 7 
«« Gifimberit the heir of the name and family of the deviſer for ſuch nicety. But ALL Thy 
«© JUDGES were ſtrongly diſſatisfied with this judgment of the Lords, and did not change their 
© cini;n upon it, but ſtrongly blamed Paron Turton for permitting it to be found 
«« ſpecially, where the law was ſo certain and. clear. Levins for the plaintiff in 
the ejectment.“. , 
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coniined to preſerving a contingent remainder for them, and 
not applicable to executory deviſe, eſpecially ſuch as is to 
abridge their eſtates. | 

eu, It ſeems no ſlight objection againſt the certificate 
of the King's Bench in this cafe of Long and Blackall, that 
the poſtkumous ſon was not conſidered as a child in being, to 
let in the child to an eftate, the rule of executory deviſe 
being 4ufficient for that purpoſe without reſorting to that 
fiction; but was ſo conſidered to abridge the eſtate of the poſt- 
humous child, by converting it from an abſolute eſtate into a 
mere life- intereſt. 

ee, 

S 1 am perſuaded that there is ſtill more than all 
this againſt the certificate in Long and Blackall, on the point 


of objection I am now making againſt that caſe, that is, on 


the point of ſuperadding not the time for birth, but the whole 


life of a poſthumous child, or rather the whole lives of poſt— 
humous children, to lives in being, for the mere purpoſe of pro- 
tracting executory deviſe, and of lengthening its chuin of contin- 
gency. Aecordingly I beg leave to inſiſt ; and e corde iſo, and 
from a ſelf-conviction founded on the moſt elaborate conſide— 
ration, and a long experience of this fubject of executory 
deviſe, I do humbly inſiſt; that yielding to ſuch a latitude in the 
| d , i f 
conſtruction of the boundary of execute deviſe will lead to 
an extenſion of that boundary, not only againſt the words of 
thoſe great judges by whom the boundary was conttituted, 
but againſt both their real meaning, and in a way extremely 
novel and at the ſame time very miſchievous to the public 
intereſt.—If lives in being may be taken for the contingency 
of exccutory deviſe; and if the {wes of eluldren in the womb 
are to be conſidered as lives in being, and are to be taken for 


the 
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the ſame purpoſe; and if twenty-one years are to be allowed 
beyond both ; the boundary becomes in effect extended to the lives 
of a generation beyond lives in being. Thus the rule, of lives 
in being at the death of the teſtator and twenty-one years 
aſter the expiration of thoſe lives, is enlarged into an 
allowance of lives in being at the death of the teftator, of 
LIVES OF PERSONS IN THE WOMB at the ſame time, and 
{twenty-one years beſides. But I cannot think ſuch an 
interpretation of the boundary of executory deviſe conform- 
able, cither to the authorities by which the rule is fixed or 


Ine reaſon of the rule. _ 1 fay that ſuch an interpretation is 


not according to the authorities. They, in general, including 
what Lord Kenyon himſelf has repeatedly ſtated, mention 
lives in being and twenty-one years with the fraction of a year, 
as the ne plus ultra of executory deviſe : and I call upon the 
gentlemen, on the other fide, to cite the books, in which 
this doctrine of protracting executory deviſe to the prejudice 
of unborn perſons through conſidering them as actually born, in 
order to exclude them, or to abridge their quantity of eſtate, 
that is, by converting an ab/olute eftate into a mere life intereſt 
in favour of a ſecond generation of unborn children, is regiſter- 
ed. I ſay, that ſuch a latitude of interpretation is not 
wecording to the reaſon of the rule, Under that, the boundary 
is conſtituted, with reference, and in analogy, to the entail 
of inhcritance and by ſettling or deviſing an eſtate for life 
with remainders in tail to the ſons and daughters of the tenant 
for life; and in order to indulge ſettling of property of every 
ſpecies by executory deviſe, upon the terms of keeping pro- 
perty entailed in that form as long unalienable, as if the en- 
tail was in the ſtrict and regular way by eſtate for life and 
remainders in tail. For this purpoſe the endeavour has been 


to make the two modes of cntail correſpondent in this reſpect, 
lo 
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ſo far as the difference between an entail barrable by common 
recovery and an entail not ſo barrable will well allow. But if 
the lives of children in the womb may be introduced between 
lives in being and the twenty-one years after, and may be uſed 
to enlarge the boundary of executory deviſe ; if the fiction of 
the Roman law, and under the adoption with us of our law 
alſo, in conſidering children in the womb as living perſons, is to 
be applied to accompliſh ſuch an enlargement; if a legal 
fiction, invented by the Roman law, and adopted by ours for 
the advantage of children an the womb and to enable their taking | 
advantage both of legacies and deviſes and in the caſe of in- | 
teſtacy to enable their ſharing in diſtribution, is thus to be | 
converted againſt both them and others into an inſtrument of . | 
extending executory deviſe, by adding a new link to the chain; i 
if what our judges avow to be fiction and for the benefit of | 
poſthumous children, is to be confounded with what our 
judges have gravely and folemnly uttered as no fiction, and is 
ſo to extend a boundary they are pledged not to exceed: 
then, I humbly beg leave to affirm, my Lord, that the boaſted 
analogy, between flrict legal entail by eflates for life with remain 
ders over and the irregular but permitted entail by executory 
deviſe, will be diſturbed; and that thus executory deviſe will be 
like a ſhip without a rudder, and will degenerate from a wiſe 
policy into a public grievance. Under ſuch an enlargement 
of lives, the entail by executory deviſe, which from its nature 
is unharrable by recovery, will continue property unalicnable- 
for a longer time, than can be effectuated by entail through 
the medium of remainders. In the latter way, the ultimate 
point, to which barring by common recovery. can be poſt- 
poned, is twenty-one years after the death of the tenant for 
life including the fraction of a year for the birth of poſthu- 
mous iſſue. But in the former way, it the executory deviſe 
* be: 
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be ſo conſtituted, as to keep the executory deviſee uncertain 
till the moment he is to take, as in fact is done by the will of 
the late Mr. Thelluſſon, then the entail will continue un- 
barred and unbarrable, during lives in being and twenty-one 
years after and the fraction of a year, and alſo during the whole 
lives of the poſthumous children beſides. —In thus ſtating, that the 
neceſſary conſequence of confounding the unborn with thoſe 
born, and of converting what was delivered in a plain ſenſe of 
the words into an ingenious fiction, a ſolemn rule'of law into 
a metaphor, I truſt, that I am founded both in authority and 
in practice. In authority, I hold myſelf to be warranted by the 
caſe of Humberſton and Humberſton, ſu/ and by other caſes 
of that claſs, which eſtabliſh. the rule, that an ate to an 
UNBORN Child for life, with remainder to his firſt and other ſons 
in tail, ſhall operate as an eſtate tail in the UNBORN child : for that 
rule is ever given without the leaſt hint of an exception of CHILDREN 
1N THE WOMB. In practice Iconſider myſelf as equally warranted: 
for I take upon myſelf to ſay, from my own [perſonal expe- 
rience aſsiſted by the experience of thoſe I am intimate 
with, that the habit of conveyancers, in reſpec to remainders 
to unborn children, is againſt attempting to make poſthumous 
children mere tenants for life with limitations to their iſſue as 
purchaſers. Yet, if that was thought feaſible, a very ſhort proviſo 
might be framed to produce that effect in entails by remainder. 
I do not mean, that there are not ſome few inſtances of fuch 
experiments. The caſe of Long and Blackall furniſhes one 


anſtance of an executory deyiſe ſo framed, and there may be 


inſtances of remainders to unborn children framed with a like 
view. But I mean, that the general habit as to remainders is to 
the contrary. To me perſonally the thing was ncver ſo much 
us propoſed. I have the honor of being intimate with ſome of 
the moſt eminent couvcyancers both at the bar and other- 
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wiſe. But I have not heard, that any of them ever practiſed 
or have been aſked to practiſe in that way. Not even in the 
ſettlements of perſons of the firſt family and fortune, is it 
uſual ſo much as to think of ſuch extenſion of unbarrable 
entail. Not even in the ambitious will of that very great 
general and very profound ſtateſman John Duke of Marl- 
borough, though the firſt lawyers of the country aſsiſted to 
effectuate his wiſh of perpetuity of entail to the utmoſt extent 
legal acuteneſs could accompliſh, was it attempted to riſque 
this ſpecies of experiment. I humbly conceive, therefore, that 
ſo letting in lives of children in the womb, in addition to the 
hves of perſons in being and the twenty-one years atter, and 
ſo protracting the contingency of executory deviſe beyond 
the lateſt time endured for poſtponing the barring by common 
recovery, is inconſiſtent with the very rule, which Lord 
Kenyon himſelf lays down in the caſe of Long and Blackall. 
His words in that caſe are as follow : © The rules reſpecting 
* executory deviſes have conformed to the rules laid down in 
« the conſtruction of legal limitations; and the Courts have 
« ſaid, that the eftate ſhall not be unalicnable by erecutory deviſes 
for a longer time than is allowed by the limitations of a common 
„ law conveyance. In marriage ſettlements, the eſtate may 
& be limited to the firſt and other ſons of the marriage in 
„tail; and until the perſon, to whom the laſt remainder is 
„limited is of age, the eſtate is unalienable.” Such is the 
language of Lord Kenyon in the caſe of Long v. Blackall. 
But if I am founded in the cxplanation I have given, of the 
conſequence from the extenſion of executory deviſe, by in- 
cluding the lives of poſthumous children as well as lives in 
being, ſuch an addition of perſons in the womb will enable 
making property unalienable longer by executory deviſe than 
can be done by the regular form of entail ; nay, will cnable 
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it to the ſull extent of the difference between the poſthumous: 
child's attaining centy-one, and the whole of his life. In this 
view, therefore, the adjudication of Long v. Blackall, if it is 
to be conſidered as meant to. rule the point of adding the lives. 
of poſthumous children to lives in being for the purpoſe of 
exccutory deviſc, a ſecond time infringes the very boundary 
it proſeſſes to obſerve. 


Uro theſe reaſons I humbly conceive, that the certificate of 
the King's Bench in Long v. Blackall, if it is to be conſidered, 


2s intentionally ſanctioning the allowance for a poſthumous 


child in the caſe of executory deviſe ice over, and as impli- 
edly extending the TIME FoR BIRTH gf the poſthumous child 
to the WHOLE LIFE of him: when born, is not merely an exten- 
hon of the contingency for executory deviſe beyond its ne 
plus ultra, and as ſuch indefenſible; but is one of a moſt 
dangerous kind; not only adding a new fraction of a year for 
the birth of a poſthumous child to the fraction before allowed 
for the like purpoſe, but by the neceſſary conſequence adding 
the whole life of a poſthumors child, and ſo fundamentally ſub- 
verting the analogy between entail by executory deviſe and 
entail in the common form of legal ſettlement, and granting 
much more of ęertain duration to the irregular and barely 
permitted mode of entail than is permitted even to the regu- 
lar and ſtrictly legal mode. So alſo viewing the certificate of 
Long v. Blackall, I humbly beg leave to queſtion the autho- 
uty of that cafe. I alſo humbly beg leave to ſay, that the. 
caſe of executory deviſe, ſent by your Lordſhip for the opi- 
nion of that Court, was not ſent on light grounds; but was 
fuch, as renders it unfortunate to have had deciſion on the 
exccutory deviſe in queſtion with. only an aggument on one 
fide ; and was ſuch as evinced, that your Lordſhip looked far 
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beyond the ſurface of the ordinary learning of exccutory de— 
viſe; and that your Lordſhip faw, that there was real danger 
of a new extenſion of that boundary, which our Courts both 
at law and in equity are. deeply pledged to defend againſt en- 
croachment. Great too, or rather irrepealably fixed, as my 
diſtance is from Judicial fituation, I hazard this free though 
reſpectful manner of treating the deciſion in Long and Black- 
all, without danger of offence to the learned judges, the 
effect of whoſe adjudication I thus reſiſt. By that reſiſtance 
for the purpoſe of the preſent cauſe, I perform a profeſsional 
duty, in a caſe, of which the vaſt value is almoſt beyond 
example; and I aim to reſcue executory deviſe from that. 


which, if endured, would render the indulgence a miſchiet 


inſtead of a convenience. I feel alſo, that your Lordſhip's 
ſending the caſe for argument in the King's Bench juſtifies 
me, in doubting the legality of allowing a new fraction of a 
year to lengthen executory deviſe, or rather ſuch a new 
fraction with the further addition of lives of perſons in the 
womb to lives in being. Nay, I feel, that in ſo doing I help 
to give an opportunity of recalling a deciſion ; which, as it 
happened, was argued on one fide only; and which, if it be 
erroneous, the learned judges, from whom it came, will I 
truſt be the firſt to wiſh to have annulled. The greateſt 
judge is never ſo great, as when he fees his own errors, and is 
eager to correct them. Permit me to add, that there are occa- 
tions, upon which a judge, however elevated, however fortu- 
nate, however highly endowed, however proſperous, way be 
aſsiſted in the diſcovery of errors, by a profeſsional lawyer, 
however depreſſed, however inferior, however unfortunate, 
however diſcountenanced, however proſcribed, however un- 
protected. 

R 2 Bur, 


123 


124 


SECOND ARGUMENT 


Bur, my Lord, though the caſe of Long and Blackall 
ſhould be deemed the moſt full, ſolemn and concluſive pre- 
cedent of adjudication for extenſion of executory deviſe, by 
allowing the fraction of a year for birth of a poſthumous 
child twice over, and by adding to the time for birth of ſuch 
a child the whole duration of his life, ſtill it would not reach 
ſaving the truſts, in the preſent caſe. In Long v. 
Blackall, doubling the allowance for a poſthumous child was 
to give effect to an executory deviſe regulating a ſeries of 
proviſions for children of the teflator and their iſſue. But in the 
late Mr. Thelluſſon's will the executory deviſe is conſtructed, 
to deny all enjoyment of the deviſed property to the teſtator's 
whole exiſting and future family and all the world beſides, to 
the lateſt moment, which tampering toith the boundary of exe- 
cutory deviſe could in the firſt inflance riſque ſuggeſting to elude 
it's real boundary: and for this cruel purpoſe, the poſthumous 
children are uſed as mere inſtruments for excluding both them— 
ſelves and all others. To expreſs this more ſhortly, in the 
caſe of Long and Blackall, the purpoſe of the proviſions was 
in ſome reſpects laudable and meritorious but here the pur- 
purpoſe is moſt unmeritorious; is even cruel and unnatural. 
In the former caſe, therefore, the judges might feel it a 
duty to do all in their power to ſave the will. But the pre- 
ſent caſe is ſuch, as to make it the duty of judicature, 
to do all in it's power to diſappoint the proviſions the will 
contains: and what might be endurable in the natural will 
of Mr. Blackall, who was the teſtator in the other caſe, 
may properly be conſidered as quite intolerable under the 
circumſtances of the unnatiiral diſpoſitions made by the will 
of the late Mr. Thelluſſon. Beſides in the caſe of Long and 
Blackall, the experiment went no further than including the 
poſthumous children of one perſon, But here the experiment em- 

braces 
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braces the poſtliumous children of ſix perſons according to the 
fate of the teſtator's family at the date of his will, and avotes 
comprehending the chance of a much more extenſive ſtock of 
poſthumous lives. What might be endured for the life o ONE 
POSTHUMOUs child may be beyond all endurance for WHOLE 
CLASSES OF POSTHUMOUS LIVES. 


IN theſe views of this my third charge againſt the truſts 
in queſtion, I contend, my Lord,—not only, that the dou- 
ble allowance of the fraction of a year for birth of a poſthu- 
mous child, that is, firſt in the commencement of the exe- 
cutory deviſe and again in the cloſe of it, is an encroach- 
ment upon the proper boundary ; but is one of a moſt dan- 
gerous nature, in reſpect of it's opening the door to let in 
and actually letting in poſthumous lives in addition to lives in 
being - not only, that this charge of excels of executory de- 
viſe is countenanced by your Lordſhip's ſending the caſe of 
Long v. Blackall for the opinion of the King's Bench on this 
point of the double allowance ; but that the accident of de- 
ciding in the King's Bench, without hearing any argument in 
ſupport of the doubts, which influenced your Lordſhip to ſend 
the caſe, in effect leaves the point in ſome degree as if no de- 
ciſion had paſſed upon it :—and not only, that the real ten- 
dency of the caſe of Long v. Blackall ſomehow or other 
ſeems to have eſcaped the obſervation of the King's Bench; but 
that the court decided, as if the fraction of a year was allowed 
for the birth of a child in the womb only once, when the 
effect of the deciſion is to allow it twice; and that ſo, how- 
ever unintentionally, the court admitted a- moſt. extenſive 
inroad upon thoſe very limits of executory deviſe, which. 
Lord Kenyon himſelf, at the very moment of deciding, 
forcibly ſtated to be it's utmoſt boundary both in letter and 
in principle; and therefore that, the reaſons of the certifi- 
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cate in the caſe of Long and Blackall are deſtructive of the 
authority of that certificate, and in perfect uniſon with your 
Lordſhip's doubts in ſending that caſe out of equity for the 
opinion of à court of law. 


Tn reſult of this long conſideration of my third charge 
againſt the truſts in queſtion, as I ſubmit to your Lordſhip, 
ſtands thus—On the one hand, for me and againſt doubling 
the nine or ten months for birth of poſthumous children and 
againſt comprehending future lives as lives exiſting, I have 
the letter, the ſenſc, the ſpirit, the principle, the integrity, 
and the very eſſence, of the rule for the boundary of execu- 
tory deviſe, and of the authorities and practice upon which that 
rule depends.—On the other hand, there is againſt me, only 
the ſingle caſe of Long and Blackall : and the deciſion in that 
ſingle caſe not only was unſolemn and inſtantancous, and 
without argument for thoſe againſt whom the deciſion ope- 
rated, but profeſſes to acknowledge the boundary I contend 
for; and ſo in this caſe of Long and Blackall I have, as I con- 
ceive, the reaſoning of the Court of King's Bench with me, though 
not their certificate. Nor is this all: for ſuch is the unmerito- 
riouſnefs, ſuch is the exceſs of the preſent caſe, that even the 
fulleſt application of the certificate in Long and Blackall would 
not ſuffice to ſhelter the truſts in queſtion, either againſt the 
objection of doubling the allowance of a poſthumous child in 
executory deviſc, or againſt the objection of adding to lives 
in being a new link of continuation through poſthumous 
lives, and of ſo making poſthumous lives inſtruments of an 
enlarged poſthumous accumulation. 
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DELIVERED 
THE 7th or DECEMBER, 1798. 


MY LORD, 


T was a pain to me yeſterday, that I found it neceſſary to 
detain the Court for ſo very long a time, —ſirſt in detailing 
the hiſtory of executory deviſe, and in making the inferences 


required for the purpoſe of founding the proper objections - 


to the late Mr. Thelluſſon's great teſtamentary truſt ;—and 
afterwards in evincing three of the fix exceſſes, which I impute 
to the executory deviſes his will unfeelingly ambitiouſly and 
extravagantly creates. | 


XET I do not repent of having thus ſeverely tried the 
patience of the Court; becauſe I am convinced, that your 
Lordſhip and the reverend Judges your aſsiſtants, would not, 
in a caſe ſo deeply involving the character of Engliſh juriſpru- 
dence and ſo deeply affecting the moſt valuable intereſts both 
public and private, with for the leaſt ſacrifice to avoid a mo- 
mentary perſonal inconvenience. If too I have treſpaſſed in this 
reſpect, I did not act, without ſome degree of ſanction, or 


rather encouragement, from the two. eminent advocatcs,. 


under whom 1 have the honour to take my ſhare in this new 
battle of executory deviſe, It was apparent, that in order to 
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leave a proper opening for the application of my known 
laborious attention to the ſubject of the Thelluſſon will, they 
only glanced at ſome of the topicks, for which: they knew 
me to be more particularly prepared. g 


Tus much I offer in the way of apology for my extra- 


ordinary length in the argument of yeſterday. 


Bur I have the pleaſure to ſay, that there is no danger 
of my again treſpaſsing in the like extent on the time of 
your Lordſhip in theſe cauſes. 


Tux points, indeed, which I have ſtill to argue, will not 


1 truſt, be found ſcarce leſs important than thoſe I have 
already diſpoſed of. But fortunately the compaſs of argu- 


ment upon the remaining points 1s far more circumſcribed : 
and I truſt, that what 1 have to offer will be rapidly 
diſpatched. 


YESTERDAY I finiſhed with the THIRD of my charges of 
excels of executory deviſe againſt the great teſtamentary truſts 
in queſtion. 


Now therefore I ſhall proceed to the FourTH of thoſe 
charges. 


THe FOURTH charge, which I alledge againſt the truſts in 
queſtion, for exceſs of executory deviſe, is taking a number 
of lives, merely to protract the late Mr. Thellufſon's truſt of 
accumulation and the veſting of his erecutory deviſes. 


ACCORDING to the letter of the common manner of ſtating, 


-how the extent of executory deviſe is circumſcribed, the 


contingency 
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| 
contingency as I have more than once had occaſion to mention, 


muſt be ſuch, that if it happened at all, it muſt happen within 
a life or lives in being and twenty-one years afterwards, including 
the fraction of a year for birth of a poſthumous child. 


IT is natural enough, at firſt and whilſt we look only to the ler- 


ter and ſurface of the boundary to executory deviſe, to ſuppoſe, 


from this manner of expreſſing the rule, a /icence of chuſing 
lives in being, without regard, either to the nymber of the lives, 
or to their having connection with the executory deviſe beyond ſerv- 
ing to extend it's contingency. 


Nor is it in the leaſt ſurprizing, that when a teſtator, ar- 
dent as the late Mr. Thelluſſon was to gratify his unnatural wiſh 
of poſthumous accumulation, was informed of the terms of the 
rule of executory deviſe, he ſhould interpret it in a way ſo 
chiming with his purpoſe ; and then ſeek to ſubſtantiate his pro- 
ject, by ſtraining to take advantage of the rule of executory de- 
viſe in it's utmoſt /eral latitude. 


Bur in judicature the rule of executory deviſe muſt be in- 
ſpeed in a different manner; muſt be examined with more 
penetration, and with different views. In a court of juſtice, 
the reaſen of the rule muſt be ſcrutinized, as well as the lau- 
guage in which it is uſually expreſſed. There it is a duty to be 
vigilant, in guarding againſt the abuſe of executory deviſe ; and 
for that purpoſe to be even auſtere, in reſiſting all attempts to 
defeat the /pirit of the rule under ſhelter of it's letter. There 
it is a duty, to diſcountenance in the ſtrongeſt manner all tam- 
pering with the rule; and ſternly to reject all contrivances, how - 
ever colourable, to elude it's real boundary. 


Now looking to the reaſon of the rule, and to it's ſub/tlantial 
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limits, I fay, what I have already endeavoured to ſhew, that 
executory deviſe is an irregular mode of entail, indulged by the 


courts, to enable ſettling every ſpecies of property, in a form 
not conſonant to the ſtrictneſs of our law as to particular 


_ eſtates with expectant remainders and reverſions; and that the 
ſpirit of the rule, which our courts have gradually eſtabliſhed 


as a boundary to executory deviſe, is @ qualification of their in- 
dulgence, to prevent the irregular and barely permitted mode of 
entail, from exceeding the limits and yg of the regular and 


Atict ” legal mode. 


Bor it is not, I conceive, in the leaſt conſiſtent with the 


reaſon of this indulgence of executory deviſe, or with the ſpirit | 
of ſuch a boundary,—to permit lives in being to be taken inde- 


finitely for the purpoſe of protratting executory deviſe, to the utmoſt. 


poſſible extent the duration of an indefinite number of lives can ac- 
compliſh ; or even to ſanfion taking any great number of liver, 
only connected with the executory deviſe as they are uſed to extend it 
beyond the duration of the uſual and ordinary mode of ** pro- 
perty in an unali enable ſlate under a regular entail. 


IT is true, that the Jetter of the rule, as we uſually expreſs _ 
it, mentions lives in being generally and without limitation. 
But even the Jetter of the rule, according to this common par- 
lance, rather imports, that the contingency muft not exceed lives 
in being, than that any number of lives may be taken. There is no 
inconſiſtency in ſaying at the fame time, that lives in. being ſhall 
not be exceeded ; and that ſuch lives ſhall be under ſome quali- 
fication as to the number and choice of them. Even upon the 
letter then of the rule in common parlance, it is not neceſſary to 
ſuppoſe lives in being without qualification. 


WHATEVER alſo may be the reſult of a dry interpretation of 
the 
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the letter of the rule, neither the ſpirit of the rule, nor the 
effect intended by the judges in adopting or rather conſtituting 
it, nor the pradtice upon the rule, accords with an indefinite and 


unqualified number of lives. 


As to the ſpirit of the rule, ſuch a conſtruction of it would eva- 
porate the true ſpirit. The /þiri# is, not to permit executory 
deviſe to excurſe beyond the legal and regular mode of entail ; 
not to ſuffer an entail to be unbarrable longer by the mode 
barely permitted, than by the mode ſtrictly legal. But entail 
by executory deviſe would continue unbarrable longer than en- 
tail under a ſtrict ſettlement by creating eſtates for life, with 
remainders in tail to the ſons and daughters born or unborn of 
the tenant for life, if lives in being of any perſons and in any 
number could be taken for the baſis of executory deviſe. I ſay, 
that ſuch would be the conſequence ; becauſe then an execu- 
tory deviſe might be, upon the contingency of the death of the 
ſurvivor of all the exiſting branches of our royal family, of all the 
exiſting peers of Great Britain and Ireland, of all the exiſting mem- 
bers of the tee houſes of parhament in both iſlands, of all the perſons 
whoſe lives are comprized in the ſeveral exiſting tontines; nay, if 
children 1N THE WOMB are to be counted as perſons IN BEING, 
Fil children in the womb to all theſe cLASSES of perſons. Even 
this is not the utmoſt latitude ; for if the number of lives is 
to be quite indefinite, the contingency may be extended, / /ong 
as any perſon can be found in Europe, or rather in any part of the 
tuown world, who was either living or in the womb at the death 
of the particular teflator. But if the phraſe of /ives in being is 
to be conſtrued thus indefinitely, or in a ſmall part of ſuch an 
extent, then through executory deviſe it would become quite 
facile, to conſtitute ſuch an entail as could not fail to continue un- 


barrable for atove a century, or rather for almoſt a century and a 
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balf: for we have not a yearly bill of mortality for London and 
it's vicinity without ſome perſon who has lived ſeveral years be- 
yond the age of one hundred; and adding the twenty-one years and 
the double allowance of nine or ten months for poſthumous children, 
that is, firſt at the beginning of the executory deviſe, and then at 
the expiration of the laſt of the lives fixed upon, with the chance 
of a minority when the executory deviſe cominences, there will 
be a CERTAINTY of about one hundred and forty years, and the 
chance of twenty-one years more. Nay, even this is rather un- 
dergating the matter : for a minority of nearly twenty-one years 


\ 


after expiration of the lives and twenty-one years beyond might 


be almoſt abſolutely ſecured, - by ſo framing the executory de- 
viſe, as to require the deviſee's being an infant not a year old. 
But an executory deviſe. CERTAINLY keeping property una- 
lienable for one hundred and forty years, and not improbably for 
above one hundred and fifty years, has no ſubſtantial analogy with 
the ordinary and legal mode of ſettlement ; for under that there 
is not a PROBABILITY of keeping an eſtate unalienable for above 
half of a century, and the chance is againſt it's reaching that 
time. Conſequently to underſtand the phraſe of lives in being 
ſo extravagantly, will be to proclaim, that executory deviſe may 
CERTAINLY accompliſh almoſt thrice as long a duration for en- 
tail, as the regular mode of ſettlement can probably enſure. 
This would be 70 deſtroy the analogy between executory deviſe and 
the regular mode of entail, at the very moment the rule profeſſes 
to eſtabliſh that analogy ; and would go to the extent of enduring 
under the diſcretionary permiſſion almoſt treble the time under the 
firifly legal right. 


* 


As to the dt intended by the judges in allowing lives in 
being as a baſis for executory deviſe, and the practice under that 
allowance, I apprehend, that the idea, of applying an indefinite 

number 
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number of lives, to ſpin out executory deviſe, never ſo much as 
occurred to the minds of thoſe, who gradually extended execu- 
tory deviſe to the boundary of an unbarrable entail under the le- 
gal form of ſettlement. Our judges for ſome time heſitated about 
exceeding one life: and this fully appears in the hiſtory I have 
given of the growth of execatory deviſe in the inſtance of terms 
for years. But this heſitation was overcome by the good ſenſe 
of lord chief juſtice Hale, lord keeper Bridgman, lord chan- 
cellor Nottingham, and other diſtinguiſhed judges ; who ſaw, 
that to conſtitute the boundary of executory deviſe with a juſt 
analogy to ſettlement by eſtates for life and remainders, it was 
neceſſary to allow to the former irregular ſpecies of entail the 
ſame proportion of lives, as was of courſe allowed under the 
latter and regular ſpecies, that is, the lives of as many perſons 
in being, as were the real ſubjects of the proviſion in the parti- 
cular will or ſettlement. To this uſe of lives in being for the 
contingency of executory deviſe it is, that we ſhould apply the 
language of lord Hale, and after him of judge Twiſden and 
others, when they obſerved cn the allowance of ſeveral lives, 
that all the candles were lizhted at once, and therefore after all it 
was only the duration of one life. This phraſe, that e candles 
were lighted at once (which however is wholly inapplicable to 
children in the womb, . whoſe candles of life are not lighted till 
they are born, and which therefore will not cover the preſent caſe) 
was originally applied to the truſt of a leaſe for one living per- 
ſon for life, and after his deceaſe for the life of a ſecond living per- 
ſon in like manner. So applied to the lives of Z e living perſons, 
the phraſe was natural and ſenſible. The difference in point of 
duration of unbarrable entail between one exiſting perſon tenant 
for life, and having two or three exiſting perſons tenants for lives 
ſucceſſively, is of flight importance; and in the way of ſuc- 
ceſſive proviſions for two. or even ſeveral perſons, the extenſion 
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may be well yielded, without danger of going beyond, what be- 
longs to ordinary ſettlements of inheritance upon ſucceſſive te- 
nants for life with remainders to their reſpective children. But 
to infer from there being ſo ſlight a difference between one lite 
and two lives, in a caſe ſo put, as not to make it an object to 
diſtinguiſh, that there is not any material difference, between 
taking one life or in the courſe of ſettlement two or three lives 
for the contingency of executory deviſe, and taking millions of lives 
for the mere purpoſe of protracting entail by executory deviſe, 
ſeems rather the language of paſſionate prejudice, than of cool 
reaſoning. Lord Coke, in his Commentary upon Littleton, fol. 
260. b. cites and applies the maxim de minimis non curat lex. 


But according to this reaſoning from o lives to millions of lives, 
it would be juſtifiable to ſay, that becauſe our law regards not a 


very ſmall difference, therefore it regards not the greateſt poſſible 
one; and thus the rule, non curat lex de MINIMIs, would be- 
come non curat lex de MAX1MIs, But I apprehend, that ſuch 
great and temperate. judges, as lord Hale, could not mean to diſ- 
regard the difference between two lives. and millions of lives. 
I ſubmit, that they merely intended to ſay, that there was no 
great matter of difference in duration of time between the ſettle- 
ment of a term of years on one exiſting perſon for life and on 
two exiſting perſons for their lives ſucceſſively. Accordingly in 
the beforementioned caſe of Scattergood and Edge, as reported 
in Salkeld, the court ſpoke of twenty-two or thirty years, as the 
probable reſult of taking lives in being. This way of conſi- 
dering lives in being is no ill calculation as applied to 
eſtates for life in the common courſe of family ſettlement ; but 
would, I humbly inſiſt, become moſt indefenſible, if applied 
to taking an indefinite number of lives unconnected with the 
property deviſed or ſettled, except by heing called in aid 
to defraud the real ſpirit of the rule of executory deviſe and 

| | to 
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to abuſe it's indulgence. Had the attempt at” ſuch an abuſe 
been expected by the great judges, to whoſe wiſdom we owe 
both the permiſſion and boundary of executory deviſe, it is 
probable, that whilſt they were out an indulgence to ſuit 
general convenience, and for that purpoſe ſanctioning a ſpecies 
of entail which enabled perſons to ſettle every ſpecies of pro- 
perty, and indulging thoſe who were meant to be accommo- 
dated, our courts would have been more explicit, in guarding 
againſt a miſconception of the ſenſe, in which they extended 
.executory deviſe from one hfe in being to ſeveral lives. But the 
practice under the rules of /ives in being proves, that the courts 
were well underſtood. The ſtep from one life to 1109 or more 
lives was taken by lord Hale juſt after the reſtoration, or, ac- 
cording to lord chancellor Nottingham's manuſcript Reports and 
Prolegomena, a few years before : and I find from lord keeper 
Bridgeman's manuſcript reports, which I have and which are 
firſt-rate ſpecimens of judicial argument, that lord Hale was 
ſoon followed by the other judges. But though almoſt a cen- 
tury and a half have ſince paſſed, I doubt, whether ſo much as 
one inſtance, of an attempt to act upon the rule, as giving a right 


to take an indefinite or a very great number (v) of lives merely to 
protract 


(w) In the courſe of a very ſpirited and able argument in ſupport of Mr, Thel- 
luſſon's Will by Mr. Pigott as counſel for the acting truſtees, to prove that 
on the contingency for ExEcuTOoRY DEv1sE the number of lives is immaterial, 
there was a reference to ſome words of lord Chancellor Talbot in the caſe of Low 
and Burron, which aroſe on the entail of a leaſe for three lives and is in 3 Wms. 
262; The words referred to were as follow. © Here can be no danger of a perpe- 
« tuity, for all theſe eſtates will determine on the expiration of the three lives. So if 
& inflead of THREE there had been TWENTY lives, ALL $?ENDING AT THE SAME TIME, 
4% ALL THE CANDLES LIGHTED UP AT ONCE, i would have been good: for in fret it 
« ;s only one life, viz. that which ſhall happen to be the ſurvivor,” This language of Lord 
Talbot was introduced by the learned counſel for the will of Mr. Thelluſſon, as an 


authority to ſhew, that any number of lives may be taken for the contingency of 
executory 
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protradt executory. deviſe ; nay, whether, till the preſent caſe, 
ſo much as one inſtance, of experiment in that way, can be 
| found. 


executory deviſe, and that all, which the rule of ren devife requires is to have 
the lives wearing out at the ſame time. | 


| % 


But this language of Lord Talbot was not applied by him to EX ro DEvise. 
He applied it to the caſe before him, which was of ſuch a kind, as to render the doc- 


trine of executory deviſe QUITE FOREIGN, The caſe, upon which Lord Talbot thus 


expreſſed bimſelf, was, according to the report in Peere Williams, that of a Mr. Caſſon, 
who, being ſeized of lands under a leaſe to him and his heirs during three lives, deviſed 
the leaſe to his daughter for her life, remainder to her iſſuemale, remainder to a 
Mr. Low. The daughter married; but previouſly conveyed the leaſe in ſettlement 
by leaſe and releaſe, to the uſe of her huſband and herſelf and the heirs of their bodies, 
remainder to the heirs of the huſband : and ſhe dying without iſſue, the points were, 
whether the deviſe to Low in remainder was good ; and if ſo, whether the remainder 
to Low was barred by the conveyance of the teſtator's daughter on her marriage. 
Lord Talbot held the remainder to Low, though only in a deſcendible freehold, 
good ; but would not allow the daughter's conveyance to be a bar, except to her own 
iſſue, and therefore held it no bar to Low's remainder, From this ſtatement it ap- 
pears, how foreign to executory deviſe this caſe das; and beſides this, the caſe in point 
of authority is obj:Aionable.1, Executory deviſe was foreign to the leaſe for lives 
itſelf: for, whether a leaſe for three lives was good or not, if it were poſſible 
to raiſe a doubt on ſuch a point, could not by any ſtretch of ingenuity be made to 
connect with the doctrine of executory deviſe. On ſuch a caſe I ſhould ſay, that it was 
quite indifferent in point of legal validity, for what number of lives the leaſe was 
granted; for a leaſe for a million of lives is as alienable as a leaſe for one life. —2. The 
entail, or quaſi entail, of the leaſe for lives, was equally foreign in Lord Talbot's view of 
it: he holding the entail to be barradle. ſo far as the iſſue of the firſt taker was con- 
cerned, by cenveyance in analogy to the mode of barring the iſſue by the anceſtor's 
alienation in the caſe of a conditional fee before the ſtatute de donis ; and the remainder 
over being alienable by him, to whom and to whole heirs it was deviſed ; but caccatoty 
deviſe being quite of another nature and ab/o/utcly wnbarrable by alienation or otherwiſe, 
on which very account it was, that a boundary to the contingency of executory deviſe 
became neceffary,—3. The doctrine of Lord Talbot, as to the remainder's not being 
barred by the alienation of the qua tenant in tail of the leaſe for three lives, is moſt 
completely over-ruled by ſubſequent adjudications. It is now quite ſettled, that one, 
having an intereſt in a leaſe for lives in nature of an eſtate tail, may, by leaſe and re- 
leaſe or any other mode of alienation, or at leaſt any other ſufficient to paſs a ſree- 
hold, bar both his own iſſue and THOSE IN REMAINDER, There is a dictum of the 
court to this effect in a chancery caſe as far back as 1691. (See in 2 Vern. 2256. the 
caſe of Baker v. Bailey.) But the firſt abſolute deciſion of this point, which occurs 
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found. Not even the famous teſtator Mr. Hopkins (of whom 
lord Hardwicke ſaid, if he could have framed a will that no 


One 


in our printed books, ſeems to have been by Lord Chancellor Macclesfield in 1722, 
in the caſe of the Duke of Grafton and Hanmer, which deciſion is noticed by Lord 
Hardwicke in 1 Atk. 525. and is given with a ſhort ſtate of the caſe from the Regiſ- 
ter's book in 3. Wms. 266. Probably Lord Talbot was unapprized of this adjudication 
by Lord Macclesfield. But, be that as it may, there is a ſeries of adjudications ſince 
Lord Talbot's time, recognizing the deciſion by Lord Macclesfield and founded upon 
it. Of theſe caſes there is an enumeration in the 3d ed. of Mr. Fearne's profound book 
on Remainders and Executory Dewiſe, p. 385 to 391. To them ſhould be added, the 
caſe of Blake and Blake, which was before the court of Exchequer in 1786, and of 
which there is a note in Mr. Cox's edition of Mr. Peere Williams's Reports, p. 10. and 
the caſe of Blake v. Luxton in 6 Durnf. and Eaſt, 289, and alſo the new matter in 
Mr. Powell's note in p. 390 of his edition of ſo much of Mr. Fearne's book as relates 
to executory deviſe. Therefore the only part of Lord Talbot's words in the caſe of 
Low and Burron, which can poſſibly be made in the leaſt to bear upon executory 
deviſe (if any part can be made ſo to bear) appears to contain doctrine now moſt 


thoroughly exploded, 


For the ſake of the learned reader, I will add a ſhort report of this ſame caſe of 


Low and Burron from the Manuſcript Reports of a deceaſed barriſter heretofore of - 


great practice and eminence, namely, WitLiam MzELmoTH, Eſq. who was co-editor 
with Mr. Peere Williams of Vernon's Reports, and as I gueſs ſole compiler of the 
Index of matter to the two volumes, and who was father of the venerable and ele- 


gant tranſlator of Tully's and Pliny's Epiſtles, 
Mr, Melmoth's report of Low and Burron is in theſe words. 


« Low and Burron. 
& Lord Chancellor, 
« 17 May 1734. 
% A leaſe to A. and his heirs during three lives was deviſed to B. and the heirs of his 
« body, with remainder to plaintiff, 


B. by leale and releaſe, conveys the premiſes in conſideration of marriage, and 
« the defendant claims under that ſettlement. 


— 


* Among other queſtions upon the defendant's plea, one was, whether a leaſe for 
lives could be entailed in this manner; and if it could, whether the remainder over 
4 was not barred by the leaſe and releaſe. 
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one ſhould take his eſtate, it is likely he would have done it) 
was adviſed to attempt this ſpecies of fraud upon the rule of 
executory deviſe (x). Nor did the frigid and learned apathy of 
Mr. Bradley make ſuch an attempt on the rule as to lives in 
being. But the miſerable vice of- avarice is not peculiar to the 
preſent age, nor to the time of Vulture Hopkins, as he was 
called. All times have been diſgraced, by avaricious ſordid- 
neſs, and by the Jongings of poſthumous avarice; and at all times 
it has been open to miſers, to demand profeſſional aſſiſtance 
to execute ſchemes of ſtopping the uſe of property. This 
lateneſs of the attempt, then, to ſtrain the rule of Jives in being 


- 
— 


« [LLoxD CHANCELLOR of opinion, a leaſe for lives might be ſo entailed ; and the 
« iſſue, if any, or if none, the remainder man, took as ſpecial occupants ; and there 
« was no danger of a perpetuity, for the eſtates depended upon three lives, which were 
« all in being. And though this caſe is not within the ſtatyte de donis, which re- 
« ſpects only eſtates of inheritance ; yet a leaſe for three lives might be limited to one 
in tail with remainders over, for it is only an We e who ſhall be the ſpecial 
% occupant. 


« As to the leaſe and releaſe, he was of opinion, that the remainder to the plain- 
« tiff was not barred thereby. mms paſſed by that conveyance, but what B. had 
a power to grant. 


« However the defendant's plea was overruled upon Gaia other circumitances, 
« which were in the caſe.” 


With reſpect to the latter part of this report, probably the word overruled is a 
miſtake ; for according to Mr, Peere Williams the court allowed the plea, and the 
circumſtances he ſtates appear to confirm his account; and if. he is right in this, 
Lord Talbot's opinion, that the remainder over to Low was not barred, was in a 
manner eatrajudicial. 


(x) See the caſe of Hopkins v. Hopkins in 1. Atk. 581. Lord Hardwicke's words 
are in p. 589 of that book, In a manuſcript note I have of Hopkins and Hopkins 
from papers of the late Sir Thomas Sewell, maſter of the rolls, the words of Lord Hard- 
wicke were: © I muſt own, that I believe, that if the teſtator could have framed a 

. * will fo as no perſon ſhould take the immediate profits, he would have done ſo.” 


into 
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into a right to take /ives in being 1NDEFINITELY, proves, that 
the rule was not underſtood in any ſuch latitude, even by thoſe, 
| who were ſeeking to take the -fulleſt advantage of the rule in 
* . manner. 


UNDER a reliance upon theſe reaſons, againſt conſtruing the 
rule of lives in being, as giving a right to aſſume lives inde- 
finitely for extending the contingency of executory deviſe, 1 
claim to inſiſt, that neither an unlimited afſumption, nor any 
approach to it, is endurable even for the moſt meritorious exe- 
cutory deviſe ever yet generated; and much leſs is endurable 


for as cruel and unnatural a purpoſe, as ever contaminated the 
verieſt miſer yet heard of. 


HR, therefore, it only remains to confider, whether tam- 
pering with the rule of lives in being, as it is practiſed in the 
formation of the truſts in queſtion, is ſufficient to conftitute 
an excels of the rule. 


THAT the late Mr. Thelluſſon's will amounts to tampering 
with the rule of /ives in being, is groſsly apparent. He takes 
ſeven claſſes of lives to work upon. Through theſe lives, the 
teſtator gains the lives of three ſons of the teſtator and of three 
grandfons ; not to provide for and make them happy; but, 75 
exclude them from proviſion, and fo far as their grandfather's 
unfeeling diſpoſitions can operate, to make them miſerable, 
and at the ſame time to exclude all others from enjoyment of the 
property: and then in the way of freſh ſupply of faggots to 
feed the fire for his hot-bed of accumulation, he grafps the 
lives of all uch iſſue, as ſhould be born to his three ſons and his 
three grandſons and to the iſſue of his future grandſons, between 
Bis will and his death, or ſhould at his death be in the womb. 
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There is fuch a ſtretch in this ſelection of lives, as ſhews, that 
at leaſt he was not without hope to live long enough to ſee 


great grandchildren married and having iſſue; and that im his 
view, his fix faggot lives for protraction of his executory deviſe 
coupled with accumulation would probably before his death be 
encreaſed to twenty or even thirty lives. Nor was there any 
thing very extravagant in ſuch an expectation. When he made 


this. will, he was little more than ſixty years of age ; and from 
his perfect health and ſeemingly ſtrong conſtitution, it was 


probable, that he might live at leaſt about twelve years longer; 
and as his three ſons were married to ladies bearing children, 
the proſpe& of adding ſixteen or even above twenty new lives, 
and fo encreaſing the ſtock to two and twenty or almoſt thirty, 
was by no means remote. Indeed this proſpect was not re- 
aliſed ; becauſe, in conſequence of a ſudden. failure in his health 
and conſtitution, he lived ſcarce more than a year after his will. 


But even in that ſhort time there has been a gain of three ad- 


ditional lives: for his third ſon's lady was brought to bed of a 
ſon between the wilt and the death of the teſtator ; and his 
eldeſt ſon's lady has been brought to bed of twins, which were 
in the womb at the death of the teſtator, and are therefore 


juſt born time enough to extend the executory deviſe,. and if 
the will ſhall. prevail, to be excluded from all benefit under the 


difpoſitions of their unnatural grandfather, and to. live ſacrifices 


to his inordinate ſelfiſhneſs and avaricious vanity. 


Tus ſhort Rate of this part of the caſe, Ne amounts to 
this, that the late Mr. Thelluſſon took / exiſting lives to ex- 
periment upon, adding ſuch. an expectancy of further lives, as 
fairly promiſed fifteen new lives, and might have produced- 
twenty more, or even a greater number; and ſuch as, notwith- 
ſtanding the unexpected ſhortneſs of his life after his will, has 
actually: 
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actually encreaſed the fix lives to nine. But if taking ſix pre- 
ſent lives and 4 good chance of twenty or thirty lives more, 
 - MERELY 70 extend executory deviſe, and enterprizing this great 
extenſion to exclude all beneficial enjoyment of his immenſe maſs of 
deviſed property, are not ſufficient overt acts of tampering with 
executory deviſe to elude it's limits, and to. abuſe it's indul- 
gence, I know not, what ſort of evidence of groſs abuſe of the 
rule of hives in being, ſhort of ſome ſuch monſtrous experiment, 
as taking all the lives of all the royal family and of all the ex- 
iſting members of both houſes. of parliament, both in Great 
Britain and Ireland, or of all the lives in the ſeveral exiſting 
tontines within the two iſlands, can be adequate to convince the 
underſtanding, that the intent was to defraud the law, under 
which the teſtator's ambitious avarice takes ſhelter. His own 
ſcope would probably have gone even ſuch vaſt lengths, and 
have attempted ſome ſuch vaſt ſtrides, as I thus mention. But 
his profeſſional adviſers were not ſo blind, as not to ſee, that 
ſuch extremities. would have completely betrayed the deſign of 
the teſtator. It. may well be imagined, that their fagacity 


ſtopped the teſtator in his carcer ;, and that he became deterred 


by them from riſquing himſelf ſo deep in experimental accumu- 
lation and experimental executory deviſe. His not going further 
only ſhews, that he was ſufficiently inſtructed to be afraid; 
and ſo became reconciled to being content with taking lives 
enough to give a probable chance of accumulation for almoſt a 


century, inſtead of attempting a certainty in that way. But it 


may be hence collected, that he was made conſcious of his 
aiming at ſomething irregular, ſomething exceſſive; and fo 
was prevailed upon by his adviſers, to abſtain from unmaſking 
himſelf entirely. If he had not yielded ſomething to their in- 
fluence, the outrage upon the boundary of the rule of Ives in 
being would have been too viſible and groſs to bear argument. 


But. 
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But I contend, that if he really meant to tranſgreſs in any 
degree, the penalty is incurred ; and that his truſt of ac- 
cumulation and executory deviſe muſt pay the forfeit, as much 
as if the teſtator had treſpaſſed more avowedly and more 
largely; and that it is no excuſe, that he has veiled -and 
abridged his purpoſe, in order to treſpaſs more ſecurely. 


FRroM theſe views of the rule of lives in being, and of the 
cunning of the teſtator in endeavouring to ſhelter his ſcheme 
under that rule, it will, I truſt, appear,—that the rule of 
executory deviſe is far from allowing lives of any perſons and 
in any number, without limitation or diſcrimination :—=that 
whatever may be the extent of the letter of the rule, it's rea! 
ſpirit, it's analogy to ordinary family ſettlements, the monſtrous 
conſequence of taking lives indefinitely, and the practice upon 
the rule, all conſpire to ſhew a boundary inherent :—and that 
the will of the late Mr. Thelluſſon, not only tampers with 
this part of the boundary of executory deviſe ; but, notwith- 
ſtanding all the cunning employed to veil his purpoſe and all 
his fear of treſpaſſing fo as to be diſcovered, ſtands convicted 
of a real encroachment. 


I Now come to my FIFTH charge againſt the truſts in queſ- 
tion, ſo far as exceſs of the limits of executory deviſe is con- 
cerned. | 


Bur few words may 'be ſufficient for the purpoſe of this 
charge. It ſpeaks for itſelf. The ſhort amount of it is, that 
though the will of the late Mr. Thelluſſon permits his benefi- 
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cial deviſees to be individually aſcertained, when all the claſſes 
of lives, which he conſtitutes to build accumulation upon, are 
exhauſted : yet the will ſeems ſtill to harp upon accumulation ; 
and for the ſake of adding a further link to the chain of his pro- 
ject, {till to exclude actual enjoyment of the deviſed property. 
At leaſt there appears an opening for ſo underſtanding the pro- 
viſion : for it directs, that until convenient purchaſes of land 
can be found, or until a ſufficient ſum of money ſhall be accu- 
mulated to make proper purchaſes of lands, the intereſt divi- 
dends and proceed of the ſtocks and ſecurities conſtituting the 
teſtator's reſiduary perſonal eſtate, and it's encreaſe from the 
ſeveral ſources of accumulation appointed by the teſtator, ſhall 
accumulate in the ſame manner and for the ſame purpoſes, 
as the rents and profits of the lands to be purchaſed under the 
will are directed to accumulate. This proviſion ſeems to be 
aiming at all events to continue the accumulation of the per- 
ſonal eſtate and it's encreaſe both from itſelf and the accumulat- 
ing profits of the lands purchaſed and to be purchaſed, until 
purchaſes of land ſhall be actually effectuated; that is, without 
regarding, whether all the lives poſtponing the executory de- 


viſe are or are not expired. In general, where money is to be 
laid out in the purchaſe of land for ſettlements, there is a provi- 


ſion, that till the lands ſhall be purchaſed, the intereſt of the 
money ſhall belong to the fame perſons as the rents and profits 
of the lands if purchaſed would belong to. But in the late Mr. 
Thelluſſon's will, the proviſion is againſt ſuch an application of 
the. intereſt of the perſonal eſtate and it's encreaſe, and for it 


ſubſtitutes a truſt of accumulation. The effect of this proviſion - 


then, unleſs there ſhall be found room conſtructively to make it 
determinable with the laſt of the various lives, which are made 
ſubſervient to protracting the executory deviſes, will be to give 


the 


143 


* 
1 


* 


144 


THIRD ARGUMENT 


the chance of a further and uncertain poſtponement of any en- 
joyment under them. In this view of the proviſion, if the 
whole of the perſonal eſtate and it's encreaſe from it's own ac- 
cumulations and thofe of the real eftate ſhould be uninveſted in 


land, when the laſt of the various lives drops, the accumulation 


will continue for the whole of that fund during a new and un- 
certain period of protraction, that is, till proper purchaſes of 
land ſhall be found and completed; and the executory deviſees, 


though become aſcertained, will be forced to wait 'for enjoy- 


ment accordingly. If a part only of the ſame perſonal pro- 
perty and accumulations ſhall remain uninveſted, when all the 
claſſes of lives are exhauſted, then the enjoyment of only ſuch 
part will be further poſtponed. But, from the nature of the 
caſe, every part of the immenſe perſonal property and it's ad- 
herent accumulations is equally liable to be affected by this 
new protraction of the executory deviſe in point of enjoyment. 
Therefore if this new link of protraction be an exceſs of execu- 
tory deviſe ; if, from it's ſucceeding ſuch a ſeries of exiſting 
and expectant lives, and from the uncertainty of it's duration, 
this further poſtponement be ſufficient to make it a treſpaſs on 
the eſtabliſhed boundary; I contend, that it will at leaſt infe& 
the truſts for all parts of the reſiduary perſonal eſtate and it's ad- 
herent accumulations as well from the deviſed real eſtates as 
from it's own proper fund, and conſequently make the truſts 


illegal for almoſt half a million of the property in queſtion. 


Nay, perhaps, the court may feel itſelf juſtified toc onſider the 


whole of the devifed property as implicated in this charge of 


exceſs of executory deviſe, in reſpect that in point of actual en- 
joyment the whole of the reſiduary deviſe is affected by this fur- 


ther attempt at protraction. 


My 
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My ﬆ1xTH and LAST charge againſt Mr. Thelluſſon's will for Srx7 and 
aſt charge 


exceſs of executory deviſe is, that not content with protracting of «xcecs of 
. . . . . . | executory de- 
his executory deviſes both in point of veſting and in point of 5 
enjoyment till expiration of all his claſſes of lives, and not con- prowaing ie 
: 4 : : g N till actual 
tent with farther protracting his executory deviſes in point of cenανοe 


actual enjoyment till completion of all the purchaſes of lands he 1 —＋ vg 
directs to be made with his vaſt funds of accumulation, the teſ- hf — 
tator attempts the ſtill farther protraction as well for veſting as : 
for actual enjoyment, by making it uncertain, who ſhall be the 

lineal male deſcendants to take beneficially, till the very moment 
of actual partition amongſt them, or rather till actual convey- 
ance of the ſeveral allotments of lands in execution of ſuch par- 


tition. 


Uro this charge, I ſhall ſay very few words. 


Ir depends upon the conſtruction of the word then in the 
clauſe which appoints how partition ſhall be made. That clauſe 
directs, that after the deceaſe of the laſt of the lives for protracting 
the executory deviſes and the concomitant accumulation, an equal 
partition ſhall be made by the truſtees, by dividing all the lands 
into lots of equal value: to effectuate which, in the caſe of ſuch 
vaſt eſtates as muſt in any event be the ſubject of the valuation 
and diviſion, much time muſt neceſſarily be conſumed. This di- 
rection to divide the eſtates into 3 lots is followed, with order- | 
ing, that the premiſes in one allotment /h be conveyed to the | 
uſe of the eldeſt male lineal deſcendant en living of the teſta- : 
tor's eldeſt ſon: and the like phraſeology is made uſe of as to 
the two other allotments for his two other ſons. 


* —— * — re | 


Now I contend, my Lord, that by the words then living the 


teſtator means living at the time of the conveyance of the allot- 
U ments : 
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ments: and if this be ſo, I conceive, that it amounts to pro- 
tracting the executory deviſes accordingly. I ſubmit alſo, that 
thus extending, the contingency of the enjoyment and veſting, 
for a time ſo uncertain beyond the duration of all his claſſes of 
lives, is a clear exceſs of the boundary of executory deviſe. 


HERE the queſtion is, whether the teſtator actually intended 
ſuch a farther protraction. The literal conſtruction, on the 
rule of relation to the laſt antecedent, is, I apprehend, clearly 
for ſo underſtanding the teſtator. His ſcheme, of ſtretching exe- 
cutory deviſe to it's utmoſt limits, is alſo for the ſame conſtruc- 
tion. Nor are the groſs and miſchievous purpoſes, for which 
the teſtator conſtitutes his executory deviſes, ſmall temptations, 
to conſider his words according to literal conſtruction, and to 
take advantage of them. 5 

Ir is for the other ſide to ſhew, and for the Court to judge, 
whether there is enough to encounter this head of charge againſt 
the truſts in queſtion, 


I wiLL not now preſs this charge further. But I think it 
Juſt to add, that it doth not originate with me, but comes from 
the gentlemen, who are concerned for the Thelluſſon family 
and againſt the will, and who have I am convinced diſcharged 
their duty in that reſpect with exemplary zeal, and who have 
had no ſmall ſhare in encouraging my exertions in the preſent 
caſe, ſuch as they are. I beg leave alſo to ſay, that the charge 
thus ſuggeſted by others appears to me to deſerve very ſerious 
attention, and that I therefore ſubmit it to the diſpoſal of your 
Lordſhip. 


I navE 
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I HAveE now travelled over all the fix charges I make, againſt 
the will of the late Mr. Thelluſſon, for exceeding the boundary 
of executory deviſe. All of the charges appear to me to deſerve 
conſideration. 


Even the imputation, of his meaning covertly to comprehend 
the twenty-one years after his deceaſe for the generation and 
birth of new lives to protract his executory deviſes, which is the 
ſubject of the sg co charge,—the imputation of his intending 
to protract his executory deviſe in point of enjoyment, under the 
chance of it's remaining to purchaſe lands when all the lives ſhall 
be expired, which conſtitutes the Ir rH charge,—and the im- 
putation of intending a ſtill further protraction, under ſhelter of 
the direction to make partition, which conſtitutes the s1x TH 
and laſt charge, —appear to me charges very far from being ſuch 
as to juſtify me in paſling them over. 


As to the FIRST of the fix charges; which imputes to the 
will having left the third fourth fifth and ſixth claſſes of the 
lives for accumulation, or at leaſt the third claſs, unguarded by 
the reſtrictive words at the cloſe of the ſeventh and conchuding 
claſs ; and which, in reſpect of the conſequential letting in va- 
rious future lives in ſome degree indefinitely, will, if well 
founded, ſhew a clear encroachment of the rule limiting the 
contingency of executory deviſe to lives in being and twenty 
one years after: I have great confidence, that, the groſs unme- 
ritoriouſneſs of the truſts being conſidered, there will be found 
fully ſufficient on this head alone to invalidate the truſts in 
queſtion. 


Bur as to the TRHIRD charge, which imputcs to the will, 
v2 | taking 
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taking the 9 or 10 months twice over, and at the ſame time 
ſuperadding collectively the lives of iſſue in the womb at the 
death of the teſtator, and born to his ſons and grandſons and 
even to great grandchildren in due time afterwards ; I conceive, 
that I have not only with me your Lordſhip's doubts and the 
reaſoning of the King's Bench in the caſe of Long and Blackall 
which thoſe doubts produced, but that the charge is in it's na- 
ture unanſwerable. 


NoR, as to the FourRTH charge, which depends upon the 
conſideration, whether it is allowable, under the rule of lives in 
being, to take the lives of all or any perſons indefinitely ; and 
whether if it is a fraud upon the rule to conſtitute a large col- 
lection of lives to enſure ſpinning out executory deviſes beyond 
a century, the late Mr. Thelluſſon has not ſufficiently tampered 
with the rule in that way, to convict the will of that fraud, and 
to annul it's cruel and unnatural truſts upon that ground only :— 
have I the leaſt idea, how the reaſoning adducible to ſupport it 
can be thoroughly anſwered, either on the ſpirit of the rule of 
lives in being ; or on the ſenſe in which our courts have under- 
ſtood it; or on the practice under the rule from it's firſt eſta- 
bliſhment till the preſent moment, except in the ſingle and re- 
cent inſtance of the eccentric and experimental will now in 


queſtion. 


HavinG explained and argued all the ſeveral charges againſt 
the grand truſt of the will of the late Mr. Thelluſſon, which are 
comprehended in my firſt general head, and have their founda- 
tion in the line or boundary preſcribed by our courts of juſtice 
to executory deviſe, I ſhall next proceed to my ſecond general 


head of argument againſt the ſame truſts. 
HiTHERTO 
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HiTHneRTOlI have impeached the truſts, for exceeding the limits 
of the rule of EXECUTORY DEVISE, and as being therefore in- 
valid, on account of no leſs than ſix ſeveral treſpaſſes upon that 
rule. 


BuT now I am to impeach the ſame truſts for a vice inde- 
pendent of exceſs of the boundary, by which the wiſdom of our 
Courts gradually circumſcribed executory deviſe, as they gra- 
dually indulged it. 


HERE the vice, which J impute to the truſts, is poſthumous 
accumulation, in ſuch a monſtrous exceſs and for ſuch a monſtrous 
purpoſe ; as not only to be unworthy of ſhelter, either under the 
law of executory deviſe, or under any deſcription of exiſting law 
whatever; but even to require being diſdainfully rejected, as 
amounting to a precedent of teſtamentary diſpoſition, which it 
would be equally a dangerous ſhock to the intereſts of the coun- 
try at large and a reproach to it's law and judicature to tolerate. 


IT is a circumſtance very material to this ſecond general head 
of attack upon the truſts in queſtion, that the will cannot be 
extricated from all the imputed exceſſes of executory deviſe ; ex- 
cept under the terms of adminiſtering vaſt aſſiſtance to the argu- 
ment againſt the truſts upon the ſingle and independent ground 
of exceſſive accumulation, by reaſon of the conſequences, which 
overruling ſome of my chief objections of treſpaſſing upon the 
limits of executory deviſe, and diſregarding the principles upon 
which I have endeavoured to enforce thoſe objections, would 
produce. 


Ir the will of the late Mr. Thelluſſon ſhould be acquitted of 


all treſpaſs upon executory deviſe, it will follow, I conceive.— 
that 
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that executory deviſe may depend upon the contingency of any 
number of exiſting lives at the death of the teſtator, without limi- 
tation of any kind whatever ;—that the contingency may. be 


further extended to the lives of an unlimited number of per- 


ſons IN THE won of their reſpective mothers at the ſame 
time ;—and that ſtill further to enlarge the ſtock of lives, the 
contingency may include twenty-one years, from the death of 
the ſurvivor of ſuch unlimited number of lives of ſuch ex//ting 
perſons and of ſuch perſons in the womb. 


Bur if theſe conſequences are to be the reſult of overruling 
my objections to the legality of the late Mr. Thelluſſon's execu- 
tory deviſe, it tells ſtrongly indeed againſt the accumulating 
truſt, with which his executory deviſe is coupled. It will elevate 
and extend executory deviſe. But it tends to depreſs and abridge 
truſt of accumulation ; for it will go far, I ſhould think, to- 
wards proving, that executory deviſe and truſt of accumulation 
ſhould not be ſuffered to conſubſtantiate, ſhould not be ſuffered 
to be made co-equal and co-extenſive; or in other words that 
truſt of accumulation ought not to find ſhelter in executory de- 
viſe by being incorporated into it. Upon the doctrine and prin- 
ciples, which I have reſiſted, but which muſt be adopted, if the 
late Mr. Thelluſſon's executory deviſe be adjudged within the 
due boundary, it will be poſſible, that by tontining upon ſuch an 
expanſe of contingency from an unlimited number of lives of 
perſons exiſting and perſons in the womb and 21 years beyond, 
as I have deſcribed and in the manner I have exemplified under 
my firſt general head of argument, a ſkilful doctor in the art of 
executory deviſe may apply it, ſo as wth certainty to keep pro- 
perty unalienable for a century and twenty-one years at leaſt. 
Nay, by ſhaping the executory deviſe, ſo as to let in no perſon 

under 
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under it, but ſuch as ſhall be of the age of a few months when 
it ſhall take effect, there will be a further gain of above twenty 
years to the period for keeping property unalienable; and / 
property may be made unalienable to a certainty during more than 
one hundred and forty years. If too truſt of accumulation ſhould 
be allowed to couple with executory deviſe, and to be made 
commenſurate in duration, the ſame effect will be produced as 
to keeping property unuſable. Thus executory deviſe may with 
certainty be applied fo prevent ALL ALIENATION of property 
for almoſt 150 years, and with the adjun& of accumulation may 
be made with equal certainty to prevent ALL BENEFICIAL EN- 
JOYMENT during the ſame great length of time. Thus aftliſted 
alſo by accumulation, executory deviſe—which our courts pro- 
feſſedly indulged merely for the general convenience of a ſpecies 
of entail applicable 70 all kinds of property, and in analogy to the 
unbarrable duration of the regular kind of ſettlement by eſtates 
for life and remainders over in tail,—and which therefore our 
judges have conſidered as not probably calculated to render 
property unalienable for more than half a century,—would be- 
come manufactured into an engine, for laying ſuch an em- 
bargo on the uſe of property both real and perſonal throughout the 
kingdom, as to make it poſſible to prohibit all beneficial enjoyment 
for 120 or even 140 years, with as much CERTAINTY, as if 
ſuch long term of years was expreſsly aſſumed for the purpoſe. 


FroM this view of the effect, which would reſult from 
grafting truſt of accumulation upon executory deviſe, under 
the principles and extenſions, upon the terms of which only 
can the late Mr. Thelluſſon's executory deviſe eſcape (if it can 
eſcape on any terms) the being condemned for exceſs of the 


preſcribed boundary ; it is apparent, that ſuch a combination 
of 
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of truſt of accumulation with executory deviſe could not be 
endured, without the moſt glaring and dangerous miſchiefs to 
the community. It would enable every miſerly perſon, every 
unfeeling perſon, every reſentful perſon, every capricious or 
humourous perſon, every perſon philoſophically though not 
legally inſane ; if he poſſeſſed any thing, however great in va- 
lue, which could be made the ſubje& of ſettlement taking 
effect on his death; to ſtagnate the uſe and enjoyment of the 
wealth of the kingdom at his pleaſure for a century and almoſt 
50 years beyond; and ſo to erect a mauſoleum of property, for 
the almoſt boundleſs gratification of private vanity and private 
aggrandiſement. It would enable this, at the expence of the 
commerce, the circulation, the revenue, the ſtrength, the re- 
ſources, the hoſpitality, the comforts, the literature, the ſcience, 
the morality, the government, the conſtitution, nay, the very 
exiſtence of the kingdom : for how can all theſe things con- 
tinue, if every individual is to be at liberty, by teſtamentary 
diſpoſition, to interdict the uſe and enjoyment of his property, 
by a truſteeſhip of accumulation for a century and more after 
his own death ? 


The deſtructive conſequences, to be expected from allow- 
ing ſuch an extravagant indulgence of poſthumous avarice, 
may be well exemplified, by reference to the vaſt property, 
deſtined by the will of the late Mr. Thelluſſon to build a 
monument to his avaricious and unnatural proje& of ſordid 
fame. The fortune, which his will appropriates to accumulation, 
may be taken at the capital ſum of V. 600,000. which is about 
the real value; and if continually employed by the year at 
compound intereſt at C. 5 per cent, it would double the ca- 
pital in 14 years, and ſo progreſſively aiterwards. But even 

upon 
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upon a calculation of 15 years for ſo doubling the capital, the 
effe& would be as follows: 


The capital would be, in 
| 15 years L£ 1,200,000. 
. 2,400,000. 
EEE 4,800,000. 
600 9,600, 000. 
TH + > © + + + + «+ I 00006 
$0.3," 4,0 0. 9. +' » 23,600,000. 
90... +. +..-.+..0..9 +4 +... $38;400,000. 
!  * - 


199. e 0 153,600, 000. | 


_ AccoRDING to this calculation, therefore, if the principles, 
on the terms of which only, as I have before obſerved, the 
truſts in queſtion can be extricated from exceſs of the limits 
of executory deviſe, are to be allowed, the accumulation, 
under that ſhelter, would at the end of ninety years, which 
is at leaſt 30 years ſhort of the full extent of the duration 
poſsible to be enſured on the full extent of thoſe principles, 
conſtitute a fortune of nearly 13 millions a-piece for ſuch of 
the three male deſcendants of the late Mr. Thelluſſon's three 
fons, as at the expiration of that term ſhould fall under the de- 
ſcription of his will ; and if there was only one ſuch deſcendant, 
it would be £ 38,400,000. Conſequently it there were three 
deſcendants to take, each, at an intereſt of five per cent, would 
have an income of about £ 650,000. a year; and if there was 
only one ſuch male deſcendant, he at the ſame rate of intereſt 
would have a yearly income of above £ 1,900,000. that is, more 
than double his Majeſty's civil lift revenue. Even at 75 years, 
ali A each 
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each of the three mate defcendants would; on tlie ſame rate 
of calculation, have a capital. of above ſix millions a- piece, 


and from that capitaÞ a revenue of above £ 300,000. a year ;: 
and if there was only one ſuch deſcendant a capital of 
£' 19,200,000. and from it a” revenue of above £ 900,000. a: 


year, that is, a greater income than is allawed by parliament: 
to tlie King of Great Britain, according tothe civil. liſt in it's. 


preſent and higheſt ſtate of advancement.. 


Tims ſtatement preſents ſuch an enormity. of effect from 


accumulation made commenſurate with executory deviſe, as 
ſeemingly to-make it a waſte of words, to deſcribe the ruinous 


confequences of ſo indulging poſttiumous avarice. Indulged: 
to the will of Mr. Thelluflon only, the public miſchief from. 
the ſtagnation of £ 600,000: would be of an alarming magni- 
tude in every point of view: On the one hand, there would 
be erected a monument, to commemorate his rapid acqui- 
fition of a vaſt fortune, and his abuſe of the teſtamentaty 


power; by ſacrificing that fortune and'the-intereſts of all his. 


living and deareſt relations and his and their iſſue for two or 


three generations, to a ſelfifh and unfeeling- vanity ; and for 
that purpoſe: by his locking up his immenſe property in the 
cheſt of accumulation zfrevocably for many years above a cen- 


tury, and ſo accompliſhing, what no miſer ever before ac- 


compliſhed, a plan, by which the income of property may be 
locked up from expenditure as well as the capital for ſeveral. 
generations after his own death. On the other hand, during 


tue ſame long period of poſthumous accumulation, there 
would be a continual injury of a moſt extenſive operation, 
ſtarving the commerce, ſhrinking the revenue, and choaking 


the circulation of the wealth of the: country, by denying to 
it at the beginning all expenditure of almoſt a million of 
2. money; 
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money; and this miſchief would be progreſsively encreafing 
at a ratio, which, after comprizing millions and tens of mul- 
hons, would, before the end of the period of accumulation 
and non-enjoyment, amount to above 150 millions of pro- 
perty in value. Nay, if lands were purchaſed from time to 
time, as the will of the late Mr. Thelluſſon directs, this men- 
ſtrous evil would be aggravated, by monopolijſing the landed 
eſtates of the kingdom to the value of millions and tens of 
millions, into the condition of property without even the 
poſsibility of any, expenditure, till the century or rather the 125 
years of non-enjoyment ſhall be completely expired. Such 
an indulgence, in the ſingle inſtance of the late Mr. Thelluſ- 
ſon's fortune, would be the cauſe of public miſchieſs of a vaſt 
and alarming magnitude. But theſe miſchicfs would not ſtop 
there. What is indulged to his will or teſtamentary ſettle- 
ment, if ſuch inſtruments are to be called by ſuch a name, 
muſt be indulged to the wills and ſettlements of others : and 
ſo all kinds of property, in all parts of the kingdom, would 
be liable to the ſame embargo upon and proſcription of all 
beneficial enjoyment; and in proportion as poſthumous ava- 
rice ſhould become faſhionable, the landed eſtates and the 
perſonal property of the whole country might be brought 
into @ condition of poſthumous and therefore irrevocable non-uſer 
and non-enjoyment for any beneficial purpoſe whatever, during as 
long a ſpace of time as executory deviſe can be wire-drawn t9 
include. 


ACCORDING to theſe views of the pernicious conſequences, 
which would be incident, to allowing truſt of accumulation 
to be conſolidated with executory deviſe, to the extent of the 
latitude, neceflary to be conceded to the latter, if the will of 


the late Mr. Thelluſſon is to be ſupported; to ſanction the 


X 2 truſt 
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truſt in queſtion would be eſtabliſhing, not merely a prece- 
dent againſt public good in a common way, and upon common 
probability, but a precedent ſo much againſt public good as to 
engender a CERTAIN public calamity. | 
INDEED the late Mr. Thelluſſon has not ventured to go all 
the lengths of accumulation, which executory deviſe, in the la- 
titude of principle requiſite to ſuſtain his truſts, would allow. 
But if thoſe principles ſhould be judicially ſanctioned, a fu- 
ture Mr. Thelluffon will be encouraged to tontine upon the. 
conjunction of truſt of accumulation and executory deviſe to 
the utmoſt ſtretch of ſuch latitude. Even the preſent time 
will probably furniſh ſome Thelluſſons in extent of fortune, 
and very many in extent of avaricious vanity arid unfeeling- 
neſs; and ſhould a decree be made to execute Mr. Thelluf- 
fon's ſcheme of poſthumous accumulation, there will be no 
room for thoſe apprehenſions, which alarmed him; and what 
he tampered with, others may execute unheſitatingly, and in 
the fulleſt latitude the principles of fuch an adjudication 
would admit, and fo openly refine the practice of executory 
deyiſe and truſt of accumulation combined, into the moſt 
extended tontine of accumulation ſuch a conjunction will 


allow. 


Bur for the purpoſe of the preſent argument there is no 
occaſion to reſort to that extremity of public miſchief; which 
might reſult from combining executory deviſe with truſt of 
accumulation, to the extent of the principles, upon which 
only the late Mr. Thelluſſon's executory deviſe can be ſuſ- 
tained. The incidental public miſchief, even upon the rule 
of executory deviſe under the limitations as I underſtand 
them, is I conceive; far greater than is neceſſary to exclude 
| * ſuch 
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ſuch a combination. I allow, that ſo confining executory 
deviſe to it's proper limits, as I ſee the boundary, greatly re- 
duces the quantum of the evil. Though it denies to poſthu- 
mous accumulation the means of extending it with certainty 
to a century and a quarter; yet it leaves very probable means 
of protracting accumulation for half a century, that is, during 
a life in being, or ſeveral lives, not being mere faggots to feed 
the avaricious fire of executory deviſe, and twenty-one years 
beyond, with nine or ten months more ; or at leaſt leaves the 
compaſs of one life however foreign to the proviſions, if any 
life can be uſed for the mere purpoſe of protracting executory 
deviſe. But under this reduction, the public evil would be 
monſtrouſly great. Still there would be a monſtrous ſcope 
for poſthumous accumulation. With every man having a 
capital of £ 600,000. the computed amount of the late Mr. 
Thelluſſon's beginning fund of accumulation, there would be 
an opening, through accumulation and executory deviſe, to 
keep millions out of circulation, and to proſeribe all beneficial 
enjoyment of ſuch millions, till a fortune of ſeven or eight 
millions ſhould be ſaved, and, in caſe of the accident of a 
minority of twenty-one years at the end of the executory 
deviſe, a fortune of about 17 or 18 millions. 

Tuvs, under the moſt ſtrict interpretation of the boundary 
of executory deviſe, it will be impoſsible to permit truſt of 
accumulation and executory deviſe to be co-durable, without 
an opening for the moſt dangerous mifchicts to the country at 
large, at the pleafure of every teſtator, whoſe hard-hearted- 
neſs ſhall prefer the unnatural gratification of poſthumous 


avarice to the natural proper aud becoming diſpoſition of his 
fortune. 


In 
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I theſe views, therefore, of the unavoidable conſequences 


of allowing truſt of accumulation to be graſted upon execu- 


tory deviſe, there ariſe ſome very potent ohe ction to the va- 


lidity of the truſts in queſtion. 


Ir the truſts in queſtion are ſuſtainable, it muſt be under 


an exerciſe of various powers, all of which are conferred by 


the law or indulged by the judicature of the country; name- 
ly,—the general and ftrictly legal teftamentary power, —the par- 
ticular and indulged power of erecutory deviſe, —and the per- 
mitted power of creating trufts. 


Bor every one of theſe powers ' exiſts under limitations 
wholly inconſiſtent with ſheltering truſt of accumulation un- 
der executory deviſe. 


Tux general {efamentary poroer was given, in order to ena- 


ble thoſe, who have acquired property, to appoint, who. 


ſhall ſucceed them in the uſe and enjoyment, and under 
certain limitations to conſtitute entails. + But it is the aim 
of truſts of accumulations, ſuch as the truſis in queſtion, 
not to regulate uſe and enjoyment, but abſolutely to ſtop 
and prevent them ; nay, under the combined ſhelter of truſt 
and exccutory deviſe, to do ſo during ſuch a number of 


lives, as. in ,poſsiblility gives a chance of continuing the pro- 
' Hibition of beneficial enjoyment for a century, and even 


in the events which have happened leaves a great proba- 
bility of duration beyond ſixty years. In other words a 
power entruſted for general convenience is applied to pro- 
duce a general miſchief. FOR 


bs Tux 
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Tux particular power of executory deviſe emanated from an 
exerciſe of diſcretion by the courts both of law and equity. 
Executory deviſe was their joint production. Though it 
was againſt the genius of our law, and almoſt againſt its 
precepts, our courts indulged it. However the indulgence 
was expreſsly meted out for general accommodation. But 
by the truſts in queſtion, it is attempted to make execu- 
tory deviſe an inſtrument of general injury. þ 


LIxE executory deviſe, tuft was almoſt a ſtranger to our 
common law ; and it long exiſted only at the mercy of the 
conſcience of the party entruſted. At length our courts of 
equity for the ſake of general convenience adopted truſt, un- 
der the implied reſerve of a diſcretion not to allow it fer 
any unmeritorious purpoſes or againſt public good. But the 
truſts in queſtion aim to gratify the fanciful avarice and 
the-ambitious vanity of the individual teſtator, in an exten- 
five ſcheme of poſthumous accumulation ; not only in breach 
of his duty as a parent and huſband; and in deſpite of ltis 
dying profeſstons to a numerous unoftending and attached 


family; but even to the danger of inflicting calamity upon 


the community at large.. 


Uyoxn theſe grounds, then, I inſift, that the pernicious 
ſcheme of accumulation, which it is the project of the late 


Mr. Thelluſſon's will to ſubſtantiate, ſo infects the truſts in. 


queſtion, as to place them wholly out of the reach of all 
ſhelter ;- either from the teſtamentary power; or from exe- 
eutory deviſe ; or from that juriſdiction over truſts, which-is 
the peculiar province of our: courts of equity. So probed, 
and contraſted; the truſt of accumulation, with its depen- 


dent executory deviſes, is fo monſtrouſly againſt public good, 
28 


1.59 


as to threaten public calamity, if the precedent ſhould be 

e eſtabliſhed; and 4s therefore equally out of the compaſs of 
general teſtamentary power, and out of the ſhelter of execu- 
vo Ie! and of the joriſdiction over truſts. 


Bonn our courts of law and equity Lake 4 often called 
upon to condemn upon the principles of public good and 
public inconvenience. Upon thoſe principles, they reject 

HEY ok cuſtoms, they reject conditions, they reje&t covenants and 


7 e. 86m. 7 1 But if the view I have exhibited of the 


72 ing truſt of e e upon exacutogy deviſe to accom- 
FE purpoſes of the moſt unmeritorious deſcription, be in 
4457 any moderate degree founded; there is more than a com- 
mon call upon a court of equity, to reprobate the . truſts 
in queſtion ; and to condemn them, not merely as privately 
5," .crpel and unnatural, but becauſe they are alſo ſo pregnant 
with the moſt dangerous miſchieſs to the public, intereſt, as 
e,, do be Wholly out of the ſhelter, both of exeutory deviſe and 
. 
eee, ee truſt. There is even ſuch a peremptory call, as to render jt 


45: cell, an indiſpenſable duty to prevent their being carried into exe- 
Hep, . eee cution. 


eee. 2 
ge 2917 


. 
. B E. 
fr.. 


Tus r of poſthumous accumulation 1 in any extent 1 take 

to be rather a novel practice. I doubt, whether it can be 
traced much earlier than the commencement of Lord Hard- 
wicke's adminiſtration, of equity. I-take it; to have been 
unknown long after Lord Chancellor Nottingham's time. 
Had it been early attempted to make it an adj unct to 
executory deviſe in the ſmalleſt. degree, probably it would 
have checked the eſtabliſhment of executory deviſe itſelf. 
„But my preſent conjecture is, that poſthumous accumula- 
tion was an after thought. In — I ſhould even ſay, 
5 that 
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that ſuch poſthumous truſts, for aggrandiſing familics pro- 

ſpectively by ſuſpending all beneficial enjoyment, ought not 

to have been in any degree countenanced by courts of 
equity, without whoſe aid all poſthumous accumulation 
would be wholly impracticable. 


THERE is a fort of invincible neceſsity in permitting the 
owners of property to be miſers, that is, to be poor and 
miſerable to the utmoſt extreme during their own lives. 
Whilſt they live, there is a poſsibility of expenditure, But it 
they were to be enabled by a court of equity to entail their 
ſordid ſyſtem to the extent of truſt in the nature of executory 
deviſe, an alleviation of the miſchiefs of avarice would be-. 
come impoſsible: for after the miſer's death there would be 


no perſon authoriſed to relax from the accumulation; and 


it is not in any degree requiſite, that a court of equity ſhould 
pander to the continuation of avarice after the miſer's death. 


HowEVvER, ſomehow or other, the practice of poſthumous 
accumulation has, I confeſs, inſinuated itſelf. During in- 
fancy and inſunity, ſuch a truſt is ſcarce more than a re- 
ſtraint upon expenditure almoſt neceſſarily incident to the 
ſituation. Hence perhaps a truſt for the ſame purpolc 
eſcaped obſervation. Paſsing this over might lead to at- 
tempting the thing, for a ſhort time after, and in a way 1n- 
dependent both of minority and mental incapacity. Thus 
I conceive, that inſenſibly, as it were, truſt of accumula- 
tion obtained ſome ſort of footing. At length, I believe, 
that evelgretpectable lawyers have been led to ſuppoſe it al- 
lowable to annex truſt of accumulation to executory deviſe, 
as if they were of the ſame nature. And this notion may 
have been encouraged by the caſes, which have ſettled, that, 
on an executory deviſe of perſona! eſtate, the profits between 


Y the 
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the death of the teſtator and the veſting of the executory 
deviſe, ſhall accumulate for the benefit of the executory de- 
viſce, where the will is without any other diſpoſition of them ; 
and that even for real eſtate, if the deviſe be of-a reſidue, the 
force of that word is ſufficient to produce the ſame effect. /2) 
But the point of allowing the ſame latitude to truſt of accu- 
mulation as to executory deviſe, as far as I know at preſent, 
has never been regularly debated. /a). 


INDEED, in the caſe of Mr. Bradley's will, to which I 
have before adverted more than once, there was an opening 
for arguing the point on behalf of his next of kin. But it 
became unneceſſary to debate any thing on their behalf: 
Lord Thurlow inſtantaneouſly queſtioning the whole truſt 
of the will; and, after hearing the then Attorney General in 
ſupport of the truſt, decreeing for the next of kin, without 
calling for any argument in their favour. Had he decided 
againſt them, or called for argument on their fide, it might have 
led to diſcuſsing the point, whether truſt of accumulation may 
not be made co-extenſive with executory deviſe: for the will of 
Mr. Bradley ſeems to have been framed,with a view to experiment 
in that way, by directing a truſt of accumulation from the 
moiety of the yearly income of a capital of about 430, 000. 
in value, for 30 years, and then a truſt of accumulation for 
a ſmaller partion of the fame yearly income for fixty years 


(x) The doctrine and chief caſes on this ſubje& are collected in Mr. Feazxe's Eſſay 
on ConTincenT REeMainDERs and ExecuTory Devises. See pages 434 to 439, 
of that excellent work. There are ſome additional caſes in Mr. Powell's late edition 
of the part on ExecuTory Devists. 

(a) The ftrongeſt caſe of this kind, I have met with, is Lord Camden's decree 
in Phipps v. Kelynge, as ſtated in Mr. PoweLL's edition of Mr. FEARNE's book on 
ExgcuTorY Devises. See page 83, and in the note. But no account is given of 
any argument on the point, whether accuuuLaTion may be carried as far as Exx- 
cvTORY Devise ean be extended. 


more. 
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more. By thus qualifying and dividing his truſt of accu- 
mulation ; and by making the accumulation ſubſervient to a 
truſt, to buy ſuch books as might have a tendency to promote 
the intereſts of virtuc and religion and the happineſs of man- 
kind, and to diſtribute ſuch books in Great Britain and the 
Britiſh dominions ; and further by referring it to the wiſdom 
of the Court of Chancery to carry this charity, as Mr. Brad- 
ley called it, into execution ; the learned and acute apathitt, 
who made this experiment, on the combination of accumu- 
lation with executory deviſc one of the lateſt acts of a long 
life in the line of a provincial conveyancing counſel, probably 
thought, that he ſhould ſucceed in thus diſgracing truſt and 
executory deviſe under the color of religion and mora- 
lity ; or at leaſt that he ſhould carry his point to the ex- 
tent of his firſt ſtage of accumulation, namely the thirty 
years. But Lord Thurlow required to know, what could be 
urged in favour of ſo ſtrange and vague a truſt; and having 
heard what duty extorted in its behalf from an amiable and 
able advocate the then Attorney General, his Lordſhip 
briefly and indignantly annulled the truſt as unſit to be ex- 
ecuted, and decreed the property to the next of kin to Mr. 
Bradley. Whether Lord Thurlow mcant to include an opi- 
nion againſt making truſt of accumulation and exccutory 
deviſe commenſurate, I dare not undertake to ſay. But I 
ſhould not wonder, that an underſtanding, ſo maſculine and 
ſo endowed, ſhould have reached the point without the pro- 
ceſs of argument. At all events this caſe on Mr. Bradley's 
will cannot poſsibly be uſed, in favor of conſtituting the 
ſame extenſive boundary for truſt of accumulation as is eſtab- 
liſhed for executory deviſe. Much leſs can that caſe be ſo 
uſed for truſt of accumulation under ſuch principles of Jati- 
tude, as thoſe, upon which only the truſts in queſtion, 
even conſidered as mere exccutory deviſe, can be ſupported. 

1A 2 THE 
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THE truth, I believe is, that it remuins to adjuſt the boun- 
dur of truft of accumulation; and however in future that 
boundary may be adjuſted in other reſpects, I ſhould hope, 
that both the public intereſt and the honor of the law of the 
country will prove amply ſufficient, to prevent applying the 
latitude of executory deviſe to truſt of accumulation. Exe- 
cutory deviſe is the mixed progeny of our courts of law and 
our courts of equity. Truſt is the child of our courts of 
equity. Both courts are deeply pledged to defend the pub- 
lic againſt all abuſe of executory deviſe; and our courts 
of equity are as much bound to guard the public 
againſt injury from the abuſe of truſt. But I con- 
ceive, that the moſt inſufferable abuſes and the moſt injurt- 
ous effects muſt be the reſult, if ever the time ſhall arrive, 
when -executory deviſe and truſt of accumulation ſhall be 
confounded, by an adjudication allotting the ſame large 
boundary to the former, as is ſettled for the latter, even under 
the limitations for which I have contended to prevent its 
exceſs. It is one thing to allow a period for the duration of 
an entail keeping property unalienable. It is another thing 
to allow a period for a truſt making property unu/able and un- 
enjoyable. Lives in being and twenty one years beyond may be 
a reaſonable and proper allowance, as a period for enduring the 
unbarrableneſs of entail ; and yet be an allowance quite in- 
tolerable for- enduring prohibition to uſe or enjoy property.. 
J hope, that I thall never ſee judicial ſanction given to ſuch 
an abuſe of executory deviſe, as ſhall. bring truſt of accumu- 
tation within the ſame latitude of limits. At leaſt I truſt, 
that if ſuch an adjudication ſhalt paſs, it will not be in a 
caſe like the preſent one; for it will not, I apprehend, be 
found poſsible in the preſent caſe to annex executory de- 
viſe to truſt of accumulation, without a dangerous extenſion 
in point of principle to the latitude of executory deviſe, 


and 


210 
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and at the ſame time making that extenſion to ſuſtain a 
teſtamentary diſpoſition ſo unmeritorious, that to counte- 
nance it, may cauſe reproach both to Engliſh law and 
Engliſh judicature. 


I now come, my Lord, to my third and laſt general head of * ne 
objection to the teſtamentary truſts in queſtion. Head of Ob- 


jection to the 
jection 1% . Truſts, 
HrRrE my objection is, that the beneficial truſts, conſti- iu, Aneta 


ly, uncertainty 


tuted by the will of the late Mr. Thelluſſon to commence ba” * 
when his ambitious proſcriptive truſt of accumulation is made mary beneficial 


. deu ſees, and 0 
to ceaſe, are ſo vague and obſcure as to be rejectable for un- 4. Karen 4 


cer tainty. and after them. 


THE objection, I have to offer in this refpe&, appears to 
me to deſerve a very ſerious conſideration. But from the na- 


ture of it, I hope to be able to explain myſelf on this part of 
the caſe in a very brief manner. 


THE objection ariſes from the particular language, in which 
the teſtator has thought fit to deſcribe the beneficial deviſees 
appointed to take under the partition he directs to be made, 
when the truſt of accumulation ſhall be determined. 


THe truſt for this purpoſe orders a diviſion of the eſtates into | 
three lots of equal value, and that one of the lots ſhall be 
conveyed to the uſe of the eldeſt male lineal deſcendant theu 
living of his eldeſt ſon in tail male: and the direction for the 
firſt limitation of uſe of the two other lots in favor of the male 


deſcendants of the two other ſons of the teſtator is in the ſame 
language. 


Bur I beg leave to inſiſt, that this very outſet of tlie benc- 


ſicial truſts is a chef d'ceuvre of obſcurity. a 
THE 
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Tux teſtator, by cldeſt male lineal deſcendant, may mean the 
eldeſt of that deſcription in point of age, without in any de- 
gree regarding heirſhip to his eldeſt or other ſon. This indeed 
ſeems to be the moſt literal interpretation. Yet that he ſhould 
diſregard heirſhip, and thus wholly look to age, is not very 
probable. 


Bur he may mean by elde/t lincal male deſcendant, ſuch de- 
ſcendant, as ſhould be keir male of the body of each fon, and 
be both very heir, or heir general, and male. 


HE may alſo mean, by eldeſt male lineal deſcendant, an heir 
nale, as uſually oppoſed to an heir general. 


HERE then are three uncertainties, of ſuch a nature, that 
the will becomes very like a deviſe to A. B. or C. But if the 
deviſe was litcrally ſo framed, would the Court undertake to 
gueſs, what the teſtator intended? Would not the Court ra- 
ther ſay, that the deviſe was too uncertain to be interpreted; 
and that if teſtators will exerciſe the teſtamentary power 
enigmatically, it is fit, that the will which the law makes for 
them, where they die inteſtate, ſhould prevail? 


Bor this triple uncertamty, who is meant by eldeſt male 
lineal deſcendant, is not the only uncertainty of the deſcrip- 
tion. This ſhews the uncertainty as to perſon, when the 
fime of taking comes. But there is another uncertainty, 
namely, of time, when the deſcription ſhall attach. In this re- 
ſpect the uncertainty is even guintuple. The teſtator might 
mean the elde male lineal deſcendant at the very moment the 
irufl of accumulation all ceaſe. But his words are fo equi- 
vocal, that he might mean any one of ſowr other times more 
diſtant, that is, -en all the accumulated monies fhall be in- 

veſted 
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refted in lands, —or when thoſe lands ſhall be valued,-—or when 


they hall be allotted for partition, or when the conveyance 


of partition ſhall be executed. 


Tarvs, from the teſtator's anxiety to continue the ſecret, who 
were to take beneficially, to the very laſt moment; and ſo to 
make his exccutory deviſe ſecure againſt all alienation till the 
moment of actual enjoyment ſhall arrive; he was tempted to 
expreſs himſelf ſo darkly, and ſo to wrap up his meaning, 
that only four words are open to eight uncertainties. In ſhort, 
it ſeems as if, after excluding every body for a time, which may 
be ſeventy or even an hundred years, he was determined at 
laſt to leave his eſtatc to nobody. 


Non is this complication of uncertainty, in the outſet of 
the beneficial truſts, the whole extent of the obſcurity which 
pervades them. Both in the remainders in tail male to the ſecond 
and every other male lineal deſcendant of each of the ſons, and 
in the croſs-remainders of entail as between the uncertain 
male deſcendants of the teſtator's three ſons, the ſame {train 
of ambiguity, or rather of unintelligibility, prevails. It is un- 
certainty upon uncertainty, or rather one 2ggregate of un- 
certainties upon another. Indeed it could not be well other- 
wiſe; for the octuple uncertainty in the deſcriptio perſonæ, 
with which the deſcription begins, is neceſſarily continued, to 
make the ſeveral branches of the enigma conſiſtei!, and to make 
the myſtery all of a picce. Accordingly there is an uniform 
repetition of or reference to the vague words eldeſt mule lineal 
deſcendant, with a continuation of the vague words then living, 
to the end of the chapter of this enigmatical part of the will. 
In other words, it is the will of octuple uncertainty at lcaſt 


three times three. 
2 THE 


167 


16$ 


- THIRD ARGUMENT 


Tux queſtion then is, whether this accumulation of ob- 
{curity and equi vocalneſs will not juſtify the court, in treating 
the beneficial truſts for the eldeſt male lineal deſcendants of 
the three ſons, as too uncertain to be 1 carried into 
execution, and therefore as void. 1 


I am perfectly aware, that it is the duty of judicature to 
do its utmoſt, to give effect, to laſt wills, and to conveyances of 
every deſcription; and that it both is and ought to be an 
arduous thing, to prevail in an attempt to nullify inſtruments 


for uncertainty. 


Bur our courts do ſometimes go the length of rejecting, 
not only wills, but even deeds and agreements for uncertainty. 
There are precedents of this both at law and in equity. 


In Viner's Abridgment, title Deviſe, letter D. there is a 
large collection of cafes of this deſcription on wills; and in 


many of them deviſes and legacies appear to have been con- 


demned for uncertainty. 


THe Abridgment of Equity Caſes, under the ſame title, fur- 


niſhes ſome precedents of deviſes, void for uncertainty either 


in the deſcription of the thing or of the perſon of the devi- 
ſee or legatee; and the ſame ſubject is taken up, with ſome 
additions, in the title Legacies and Deviſes, in the new edition 
of Bacon's Abridgment, .which well deſerves to be entitled an 


improved edition of that uſeful and in ſome parts very able 


work. 


In Viner's Abridgment, title Grant, letter R. there is a 


collection of caſes of grants void for the uncertainty of the 
5 thing 
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thing granted; and ſome other branches of the ſame- title 
furniſh matter of a like kind: and Bacon's Abridgment, 
under the ſame title, letters C. and F. contains much matter 
explaining where a grant ſhall be void for uncertainty. 


IN Coke upon Littleton, fol. 20. b. there is the caſe of the 
gift to A. for life, remainder to B. in tail, remainder to C. in 


formd predictd; in which this laſt remainder was held void 


for uncertainty. 


In Corbet's caſe, 1. Co. 84. b. and 85. a. Lord Anderſon, 
after citing a caſe, in which a condition enlarging a leaſe for 
life to a fee was held utterly void for uncertainty, accounts 
for it, by obſerving, that judges ought to know the intent of 
the parties by certain and ſenſible words, ſuch as are agreeable 
and conſonant to the rules of law; and then he puts a further 
caſe of grant, which was adjudged void for the uncertainty 
and inſenſibility. 


Lord Vaughan, in his Reports 176, concludes his judgment 
in Crowley and Swindley, for rejecting a clauſe of diſtreſs, by 
ſaying, that words being infenſible ought to be rejected. 


In Bromley and Jefferies and others, 2. Vern. 415, Lord 
Chancellor Somers refuſed to decree ſpecific performance of 
an agreement, partly becauſe it was uncertain. 


THERE are alſo recent precedents of rejection for uncer- 
tainty. 


In the caſe of Leſlie and the Duke of Devonſhire, 2. Bro. 


Cha. Cas. 188. Lord Kenyon, whilſt Maſter of the Rolls, held 
Z a bequeſt 


* 


169 


170 THIRD ARGUMENT 


a bequeſt of ſome mortgages, which were ſo deviſed, as to 
refer to two ſects of limitations of two other eſtates, without 
ſpecifying which ſet was meant, too uncertain to have effect ; 
and obſerved, that where the Court cannot ſee it's way, the 
property ſhould be conſidered as undiſpoſed of. 


In Thomas againſt 'Thomas in 6. Durnford and Eaſt 67. a 
deviſe was held void by the Court of King's Bench for uncer- 
tainty in the deſcription of the deviſee. 


In the third volume of Mr. Veſey's Reports, there is your 
Lordſhip's judgment in the great caſe on the mutual wills of 
the late Horace Lord Walpole and his great nephew the 
Earl of Orford ; and I collect from it, that your Lordſhip re- 
ſuſed to enforce the alledged contract of mutual will between 
the two teſtators, very much under the impreſsion of the 
contract's being too vague and uncertain. 


In the caſe on the will of the famous conveyancing coun- 
ſel of the North the late Mr. Bradley, your Lordſhip's great 
predeceſſor Lord Thurlow, as I have always underſtood, con- 
ſidered the object of Mr. Bradley's experiment of a truſt of 
accumulation, as too vague: and though the teſtator, not 
only cunningly referred. himſelf to the diſcretion of the 
Court to aſsiſt the mode of executing his truſt ; but cun- 
ningly divided it into parts, ſo as to give the better oppor- 
tunity of having the benefit of the cy pres doctrine of this 
Court; yet Lord Thurlow refuſed to modify the truſt and ſo 
to purge it of it's vague properties; and refuſed to execute 


2 2 474% the truſt even in the ſmalleſt degree. 
1 TA Wig ng Ms 462.703, 
Io, FR 25 


FROM 


IN THE THELLUSSON CAVsSES, 


+ FroM theſe precedents it is plain, that contracts, deeds, 
wills, and inſtruments of every ſort, may be rejected both at 
law and in equity for uncertainty. 


HRE then the point is, whether the uncertainties I impute 
to the truſts in the preſent caſe are deficient either in quantity 
or in quality. 


UyroN this point, we aſk the judgment of your Lordſhip ; 
not in the caſe of a will of honourable intention; but on 
a will of proſcription, a will againſt nature, a will againſt the 
publick good in a monſtrous degree ; on a teſtament, not only 
officioſum to the family of the teſtator, but ingfficio/um: to 
the public at large; on a will contrary both to private dutics 
and to public intereſt. | 


I TrusT, that ſuch a teſtamentary diſpoſition will not 
be aſsiſted by this Court, without a neceſsity the moſt in- 
vincible. | 


I TRUST, alſo, that the conſequence of thus refuſing 
to ſtamp the beneſicial truſts for the male deſcendants of 
the three ſons of the teſtator, will not be, to let in the truſt 
towards paying off the national debt; and ſo to convert a victory 
over the teſtator's executory deviſes and truſts of accumula- 
tion for remote male deſcendants, into a complete diſinheri— 
ſon of his whole family, both preſent and future. There 
are indeed, caſes, both of remainders /// and executory de— 
viſes, {c}) which have been held to operate immediately, 
where the preceding eſtates have failed taking effect. But 


6 See Fearne on Conting. Rem. and Exec. Dev. 3ded. 163 and 234. and the 
additional caſes in thoſe parts of 4th ed. 

e See Fearne on Conting. Rem. and Exec. Deviſe, zd ed. 399. and the further 
matter in that part of 4th ed. in the volume edited in 1795, with additions by 
Mr. Powell. 


Z 2 I ſubmit, 
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I ſubmit, that there is not any room for applying ſuch caſes to 
the will in queſtion. In this reſpect the will of the late Mr. 
Thelluſſon is particularly conſtituted. According to. the ſet- 
tlement, his will directs of the vaſt landed eſtates, which it 
was his project to accumulate for remote lineal male deſcen- 
dants of his three ſons, there is to be inſerted, aſter the re- 
mainder in tail male to an only male deſcendant of the three 
ſons, in caſe of there being but one, a remainder to the uſe of 
the truſtees in fee. But this ultimate remainder is not imme- 
diately and ſimply upon a truſt to ſell the lands for the uſe of 
the ſinking fund. On the contrary, by the will, the truſt for 
the ſinking fund is made the ſubject of a ſubſequent and di- 
ſtinct clauſe, and in that is erpreſsly and pointedly directed to 
take place UPON FAILURE OF MALE LINEAL DESCENDANTS 
of the teſtator's three ſons As AroRESAID. Therefore to let in 
the truft for the ſinking fund, whilſt any fuch male lincal 
deſcendants are to be found, would be, againſt the moſt expreſs 
language of the teſtator: and would be to conſtruc a diſtinct 
and ſub/antive truſt for the ſinking fund upon the contingency 
of failure of lineal male deſcendants of the three ſons, as if the 
truſt was conſtituted without any ſuch contingency annexed ; 
and ſo to deprive the heir and next of kin of the benefit of 
the only caſe, in which the will omits to exclude them. The 
teſtator cannot be ſuppoſed 'to have foreſeen, that the ſettle- 
ment, he directs to be made upon the lineal male deſcendants 
of his three ſons, would be diſappointed by the uncertainty of 
his own language. The cafe, then, in this reſpect is left un- 
provided for by the teſtator. Unlefs, therefore, the Court 
ſhould undertake to ſupply the omiſsion for him, the truſt for 
the ſinking fund becomes in effect the ſame, as if it was 
ſimply and unconnectedly on a general failure of iſſue male of 
the three ſons, and ſo under the rule of executory deviſe 

nee” abſolutely 
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abſolutely void. But will the Court undertake ſuch an office 
for the teſtator againſt his heir widow and children; merely 
becauſe the unnatural ſpirit of the will may juſtify COnJec- 
turing, how the teſtator, if he was living to ſupply the omiſ- 
ſion, probably would have arranged the matter between the 


ſinking fund and his family /dJ * 


7 


the laſt will of the late Mr. Thelluſſon, ſo far as it affects the 
grand bulk of his vaſt fortune, and ſo far as it is now under 
conſideration; that is, ſo far as the will excludes all his 
exiſting unoffending family from his general real property 
and from his reſiduary perſonal eſtate. 


Tux reſult of the whole, as I ſee the caſe, ſtands nearly 
thus —The truſts of the will are impeachable for various 
dangerous exceſſes of the boundary of EXECUTORY DEVISE.—Of 
the exceſſes imputed, thoſe the moſt clearly proveable are 
ſuch, as make the irregular and barely permitted entail by 
EXECUTORY DEVISE a CERTAIN mode of keeping property 


which originates from the diferetzon of the courts of Weſt- 
minſter Hall, will in duration be greatly elevated above and 
greatly extended beyond the ordinary and ftrictly legal mode 
of entailing inheritance; that is, in the proportion, which the 


\ 


ta) See in 3 Ve. Jun. 317. the caſe of Holmes and Craddock, which is a late de- 


the contingency of a legacy to the prejudice of an heir : and ſee ſeveral other caſes 
ef a like kind there cited, | 


5 cerlainty 


of every kind wnalienable tor nearly à century and a . and 
if this be permitted, a mode of entail, the permiſsion of 


ciſion of his Honour the preſent Maſter of the Rolls, againſt ſpeculating to abridge- 
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certainty of almoſt a century and a half bears above an uncer- 
taint not in probability reaching above fifty or ſixty years and 
never free from inflantaneous determination. —If any one of the 
imputed exceſſes be proved againſt the truſts, it will be ſufti- 
cient to invalidate them. —Independent of all exceſs of the 
limits of executory deviſe, the truſts in queſtion are impeach- 
able ſor conjoining with executory deviſe a truſt of ACCUMUL A- 
TION, ſo conſtituted in principle, as to make the whole income 
of property, of every deſcription and in every extent, unn 
Joyable and unerpendible tor as long a time, as, by our law, entail, 
thus greatly extended, as I have deſcribed, by the artificial 
ſtretching of erecutory deviſe, can make property unalienable.— 
If ſuch a truſt of erecutory deviſe and accumulation combined, 
ſhall prevail, it will be a precedent, enabling teſtators to carry 
Poſthumous accumulation to the full ertent of poſihumous entail, 
thus-cunningly protracted through executory deviſe ; and ſo 
will authorize putting all kinds of property throughout the 
kingdom, into a ſtate of non-uſer, non-enjoyment, and non- 
expenditure, with certainty tor almoſt a century and a half; 
and, even in the preſent caſe of beginning experiment, ſuch 
an effect will moſt probably be produced to the extent 
of about ſixty or ſeventy years. Throughout alſo this project 
of poſthumous avarice, there is an apparent tampering 
with executory deviſe and truſt of accumulation, to abuſe 
a mere indulgence, and to elude and defraud the real 
boundaries. — Further, in all this, the ſcheme of the teſtator 
is of the moſt unmeritorious kind; is to abuſe teſtamentary 
power; is to abuſe executory deviſe; and is to abuſe truſt ; 
for purpoſes as dangerous to the public intereſt, as they are 
cruel and unnatural towards the family of the teſtator ; for 
purpoſes ſacrificing public welfare, private duties, and pri- 


vate aſſections, at the ſhrine of avaritious vanity,—From an 


eagerneſs, 
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eagerneſs, alſo, to keep all ſucceſsion to his fortune out of 
ſight, the teſtator has fallen into ſuch an obſcurity of deſcrip- 
tion of the heirs and ſucceſsion he meant to appoint, as 
ſeemingly to give the opportunity of invalidating the will for 
uncertainty of expreſsion. 


EVRHN on the ground of uncertainty, I ſhould hope, that 

when that objection ſhall be thoroughly inveſtigated ; and the 
inſtances I have generally referred to, of rejecting deviſes and 
legacies for that defect, ſhall be fully conſidered ; there will 
be found, in a caſe not merely unmeritorious, hut monſtrous in 
all views of it public as well as-private, more than ſufficient 
to juſtify a court of equity, in the moſt unqualified condem- 
nation of the truſts in queſtion. 


Bur at all events I truſt, that at leaſt ſome of the charges 
againſt the truſts, on the ground of exceſs:ive executory deviſe 
and erceſsive' poſthumous accumulation, are invincible. Upon 
the mere ſuperſicies of executory deviſe, I can conceive, that 
momentarily the moſt reſpectable underſtanding might not 
become ſufficiently impreſſed to detect the illegality of the 
truſts. But when the rule of excecutory deviſe is traced to 
its real origin; when the reaſons of indulging exccutory 
deviſe are examined; when the ſpirit of the boundary is 
ſought for; nay, in ſome reſpects when the better ie, i 
accurately attended to; and when all this is contraſted, with 
the groſs tampering of the late Mr. Thelluſſon's will to per— 
vert an indulgence for general convenience into a ſource of 
public miſchief as well as private proſcription: then, as I at leaſt 
feel the ſubject of this caſe, there will be tound ſeveral clear 
grounds tor declaring the truſts a complicated exceſs of the 

2 bout. 
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boundary of executory deviſe, and therefore illegal, without 
fo much as entering upon further conſideration of the caſe. 
But ſhould the caſe be purged of all the imputed excefles of 
executory deviſe, ſtill, excluſive of the objection of the 
vague and uncertain language uſed in conſtructing the bene- 
ficial part of the truſts, there would remain againſt them the 
monſtrous attempt to render entail of property and the non- 
enjoyment of its income co-extenſive in duration; and the mon- 
ſtrous attempt, to effectuate this, by making the rule of 
executory deviſe ſubſervient to truſt of accumulation. So 
confolidating executory deviſe and truſt of accumulation, 
I conſider as conjoining, what their ſeveral natures require 
to be kept diſtinct and ſeparate. But the late Mr. Thelluſſon 
has thought fit to conjoin them: and if the conjunction be 
irregular, then on the part of his injured and deceived wite 
children and grandchildren, I inſiſt, that the juſt forfeit for 
that irregularity is a total failure of all effect from the illegal 
connection, and conſequently not merely a failure of the 
truſt of accumulation, but a failure of the ſubſequent and 
dependent executory deviſes. The teſtator preſumptuouſly 
conſolidates them. If he is irregular as well as preſumptu- 
ous, and was living, he could not complain of a court of 
equity, for refuſing to ſeparate what he has conſolidated, and 
for ſo condemning his truſt of accumulation- and his execu- 
tory deviſes to the ſame diſappointment. 


THrvs, as I ſee the preſent caſe after a long and anxious 
ſtudy, it involves, not only the valuable intereſts of the family, 
on whoſe behalf I have argued, but the credit of the law of 
England. It it is adjudged againſt the will, at the ſame 
time the Thelluſſon family ſhall be relieved from the effect 
of 
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of an unnatural teſtamentary diſpoſition, the law of England 
and the courts of Weſtminſter Hall will be fate from all im- 
putation of improperly enduring executory deviſe and truſts 
of the ſame nature. The victory over the will of the late 
Mr. Thelluſſon will be gained for Engliſh juriſprudence, 
even in a greater degree than for the Thelluſſon family. 
Notwithſtanding the immenſe deprivations to the family of 
the late Mr. Thelluſſon from his abſorbing and ſelfiſh truſt of 
accumulation, they are ſo far happily ſituate, as to be able 
to bear the injury, under which in that event they muſt 
ſubmit to ſuſſer. But ſhould your Lordſhip, in your cha- 
racter of firſt Judge of Englith Equity find yourſelf under 
an invincible neceſsity of entorcing ſuch a will, I am at a 
loſs to conceive, how Engliſh Law and Engliſh Judicature 
can eſcape at leaſt the liability to reproach, for being ancil- 
lary to poſthumous avarice, at the riſque of gradually merg- 
ing all the property of the kingdom in mere trufteeſhip, and 
of ſo gradually depriving the people of England of all beneficial 
enjoyment. | | 


THEREFORE againſt a decree confirming the late Mr. 
Thelluſſon's proſcriptive will, —I deprecate to your Lordſhip ; 
not merely, on behalf of the intereſts of the Thelluſſon 
family ; but on the behalf alſo of the character of the law of 
England, which I fear will be highly degraded, if the will 
of Mr. Thelluffon ſhall be ſuffered to prevail:—and I depre- 
cate to your Lordſhip, on behalf of the charaRers of thoſe 
venerable Judges; by whom the law of executory deviſe, and 
the law of truſt of accumulation, were under an exerciſe of 
judicial diſcretion founded for general utility, and whoſe fame 
is thereby become reſponſible for the confequences ;—and I 

| Aa | alſo 
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alſo deprecate to your Lordſhip, on behalf of the people of 
England, whoſe moſt eſſential intereſts may be deeply 
wounded, ſhould executory deviſe *and truſt of accumula- 
tion be ſuffered to degenerate into public miſchiefs. 


IF your Lordſhip ſhall annul the monſtrous executory 
deviſe and the monſtrous truſt of accumulation, againſt a de- 
cree for which I thus ſolemnly deprecate, you will prove, that 
a great mind is above prejudices, however ſeducing, and how- 
ever generally prevalent ; and you will, I am perſuaded, en- 
title yourſelf to the thanks of the people of England. 


IT ſo happens alſo, that the taſk of annulling the will is 
far more eaſy, than that of confirming. The objections, 
againſt the will of Mr. Thelluſſon, are numerous. Any one 


of them, if well founded, will be ſufficient to overturn the 


will. But if the will is to be ſuſtained, all thoſe numer- 
ous objections will be to be diſpoſed of; and this I conceive 
will at leaſt be a work of immenſe labour, even to your Lord- 
ſhip's mental powers, great as they are. In this view of the 
caſe, then, to overturn the will is the courſe, not only moſt 
honourable, but moſt eaſy. 


In hearing the arguments againſt the will, very much of the 
valuable time, of your Lordſhip and the reverend judges your 
aſsiſtants, hath been occupied; and TI feel, almoſt with repentance, 
that I have been more particularly the cauſe of ſo long an intru- 
ſion. But perhaps this great cauſe may now take a ſhort turn 


in the hearing. It is a cauſe in many reſpects very ſingular. 


One, amongſt other ſingularities, which I at leaſt impute to 
it, is, that it is a cauſe againſt a laſt will with every body 


intereſted to overturn it, with nobody really intereſted to 
1 preſerve 
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preſerve it from deſtruction. It is the cauſe of a will exclud- 


ing every perſon now living; and every perſon who ſhall be 
born for many, very many, years to come, probably for 
about ſeventy years, poſsibly for even more than a century. 
It is a will alſo againſt public intereſt. This may lead to a 
great abbreviation of the cauſe in its ſubſequent progreſs. 
Perhaps, in this view of it, the law officers of the crown may 
not think it a duty to preſs for a decree in favour of the 
will. Perhaps, even the counſel of the truſtees may not feel 
themſelves bound, to be exceedingly anxious, to eſtabliſh a 
will againſt public good for the ſake of ſome future and dif- 
tant generation of the name of Thelluſſon /e}. 


Uro the whole, I ſubmit to your Lordſhip, that the truſts 
in queſtion, in every view of them, ought to be declared invalid 
and inoperative : and conſequently that, as to the grand bulk 
of Mr. Thelluſſon's immenſe fortune, this court onght to 
treat the caſe as an inteſtacy, and accordingly to declare a 
reſulting truſt for the widow and children of the teſtator ; 


that is; as to the general real eſtate for the eldeſt fon 


and heir; and as to the reſiduary perſonal eſtate for the widow 
and fix children of the teſtator, according to the ſtatute of 
diſtribution. 


SHOULD ſuch a deeree be the reſult of theſe cauſes, your 
Lordſhip will reſcue the law of England, or rather its judi- 
catures, from the imputation of introducing ſuch an extended 
poſthumous accumulation; as was never endured by the law 
or judicatures of any other country ; and as cannot be endured 


(e) It is here proper to take notice, that neither the counſel for the truſtees 
in the will, nor the counſel for the crown, acted, as if they conſidered them- 
ſelves at liberty to decline making their beſt exertions. They argued the caſe 
for the will, very much at length, with very great and able exertion, and with 
very great learning. 
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in this, without public miſchiefs of a kind the moſt threaten- 
ing and alarming. 


Or ſuch a decree, Lord Chancellor Nottingham, were he 


living, might be induced to ſpeak in terms of the higheſt 
eulogium. In juſtice to your Lordſhip as the author of ſuch 
a decree, he might naturally and properly ſay to you, 


« I was the great patron of executory deviſe and of truſts 
of the ſame nature. Lord Coke and the judges of his 
time, for the ſake of public convenience, permitted entail 
by executory deviſe both for inheritance and terms of 
years in lands, to the extent of a life in being, and upon 
a principle which included perſonal chattels. Lord Hale 
and the other judges of my time extended the permiſsion, 
to two or more co-exiſting perſons, where they were named 
to take in a courſe of ſettlement, as in the caſe of ſucceſ- 
ſive remainders to various exiſting perſons for their lives. 
After Lord Hale's death a new alarm took place amongſt 
ſome of the judges ; leaſt, under ſhelter of executory deviſe, 
the law againſt perpetuity of entail ſhould be gradually 
undermined : and ſo impreſſed, they ſtrove to deny to a 
term of years, what was too clearly confirmed to be avowedly 


denied to inheritance ; and had they ſucceeded, probably 
1t would have been attempted to repeal executory deviſe 


for the latter alſo. But I was ſucceſsful in reſiſting this 
attempt againſt executory deviſe; and ſo gradually every 
ſpecies of property after my time became in ſubſtance 
equally the ſubject of entail and ſettlement. I was not, 
however, blind, to the poſsibility of abuſes of entail by 
exccutory deviſe and by truſts of the ſame nature. Fore- 


ſeeing ſuch abuſes, I pledged this Court, that the dif- 
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cretion over executory deviſes and over truſts thould be 
eſfectually exerted to prevent public inconvenience. It 
was reſerved for you, to decide, whether the pledge thus 
coming from me ſhould be made good. You have had an 
arduous duty to perform ; and the ſtrong prejudices in fa- 
vour of a literal adherence to the boundary of executory 
deviſe have encreaſed a difficulty otherwiſe ſufficiently 
great. Many judges of a very high claſs might have been 
very unequal to ſuch a conteſt with fraud upon executory 
deviſe. But you have ſhewn yourſelt fully equal to the 
ſituation. You have unmaſked the fraud attempted by 
the will of Mr. Thelluſſon. You have prevented entail by 
executory deviſe, from being artificially and irregularly 
extended beyond entail by the ordinary legal mode of 
ſettlement. You have exemplified the true principle of 
the boundary of executory deviſe. You have prevented 
truſt, from being made an inſtrument for effecting the 
double miſchief of exceſsive entail and exceſsive accumu- 
lation. You have thewn, that the boundary of entail and 
the boundary of poſthumous accumulation are diſtinct ; 
and that what may be properly allowed for the former 
may be intolerable for the latter. You have proclaimed, 
that neither exccutory deviſe, nor truſt, can be made 
ſubſervient to plans of ſtopping both the alicnation and 
uſe of Englith property for almoſt a century and an half. 
You have evinced, that Englith judicature 1s too watchful 
of poſthumous avarice to miniſter to it's monſtrous exceſſes. 
By all this, you have done juſtice, not only to the cha- 
racters of the founders and patrons of executory devile ; 
but to the law of England itſelf; and to that principle of 
public utility, which is the only legitimate father ot 

** ecxecutory 


182 THIRD ARGUMENT, &c. 


** executory deviſe and truſt of the ſame nature and of their 
6 reſpective boundaries,” 


\ 


[In the Appendix, the Reader will find two papers connected with 
the preceding THREE ARGUMENTS. No. I. of the Appendix is 
a ſtatement of the caſe, which is the ſubje& of the Arguments ; 
and though 1t 1s part of a paper prepared by the Author of them 
for the uſe of the other Counſel againſt the Will of the late Mr. 
Thelluſſon, before inſtitution of the two Cauſes, in which the three 
Arguments were delivered, it doth not materially differ from the 
caſe as it appears on the Bills and Anſwers. No. II. of the Ap- 
pendix is introduced for the ſake of ſhewing, how far the remarks, 
in the courle of the Three Arguments, as to the probable conſe- 
quences of giving effect to the late Mr. Thelluſſon's teſtamentary 


truſts of accumulation, may be relied upon. ] 
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BY THE 8 . 3 : 2 bf” . 
gigen ot Kr ores Ap ro CA 22 / - 
HOUSE OF LORDS 2 „ 
See 459 . ger, 
FOR A BREACH OF PRIVILE CERES Sod 
{The Caſe and Queſtions, to which the following e, was an Ae fer . Ae, 7 7 
anſwer, are inſerted in a note below (a). The commitment, whieh ene, 
was yy e, 
(a) | fe A 8 E. 727 e,. E 


A paragraph appeared in the Morning Chronicle of Monday March rgth 1798, 4 3 fort I Aohe 
which occaſioned the following proceedings in the Houſe of Lords on Wedneſday . 222 2% e < 


21ſt March, viz. 2 22 rad Lo © 


5 
« Complaint being made to the Houſe of a certain paragraph in a printed paper © Pat 2 ee, 24 
“ intitled The Morning Chronicle Monday March 19, 1798, printed by John Lambert Zr A lebe pak 
« N® 5, Exeter Street Strand, highly reflecting upon the honour of this Houſe; the 24:45 PAS SAT » 
« ſaid paragraph was read by the clerk :; / FA 3. 1 4 2 e 
When Mr, Walter Rober lled in and ſ d produced Me + Ee 
6 en Mr, Walter Robert was called in an worn, and produced a paper, which ©, . WF pe 
„ he ſaid he purchaſed at No 5 Exeter Street, Catherine Street in the Strand, at the n fe my 5 
« houſe of J. Lambert. The title of the faid paper was read, viz, The Morning - e. 


„% Chronicle, Monday, March 29, 1798. — * A 9 LEED £ 
; — ge. * 2 CF. 


« Then a paragraph reflecting upon the honour of this Houſe was alſo read from the 22 4 e en ee, 
« (ame, | JE — 1 . F7 dread 
| . 
„Then Mr. Richard Barry was called in, and being ſworn produced a bond, 
% dated 10 February 1791, and executed by J. Lambert therein deſcribed as printer 
and by James Perry and James Gray therein deſcribed as proprietors of the newſ- 
66 paper called The Morning Chronicle, for the due payment of the duties upon adver- 
« tiſements 
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was the ſubject of the caſe, was provoked by a moſt offenſive pa- 
ragraph in the Morning Chronicle of the 22d of March 1798, 
treating the Houſe of Lords as a mere chamber for regiſtering 

the 


* 


« tiſements inſerted in the ſaid newſpaper. The witneſs ſaid he underſtood James 
« Gray was dead; and that the witneſs was a ſubſcribing witneſs to the bond. 


& Reſolved, | 
«© That the ſaid paper produced and ſworn to by the witneſs at the bar, intitled 
« The Morning Chronicle Monday March 19, 1798, is a groſs and ſcandalous libel 
« upon this Houſe and a high breach of the privileges thereof, | 


« Ordered, 

« That the gentleman uſher of the black rod attending this Houſe do forth- 
« with attach the bodies of the ſaid John Lambert and James Perry and bring 
them in ſafe cuſtody at the bar of this Houſe, to-morrow to anſwer for their of- 
« fence.” 


On the 22d March, Mr, Perry ſurrendered himſelf, and the entry of the proceed- 
ings of the Houſe on that occaſion i is as follows : 


« The gentleman uſher of the black rod informed the Houſe, that John Lambert 


« and James Perry had ſurrendered themſelves and were now in cuſtody. 


« Ordered, 
„That the ſaid John Lambert and James Perry be now called in; and being called 
« in accordingly, they were informed, that the witneſſes, who had depoſed to the fact 
« of their being the printer and proprietor of The Morning Chronicle, Monday, 
« March 19, 1798, and of the libel therein contained reflefting on the honor of the 
«« Houſe, were attending, if they deſired to aſk them any queſtions : they ſeverally 
i ſaid they did not wiſh to put any queſtions to them. 


" Then the paper complained of was ſhewn to John Lambert, and he was aſked if 
« he was the printer of it. He ſaid, he was. Being aſked what he had to ſay in his 
defence, he faid, I wiſh to expreſs my ſorrow for having unintentionally inſerted the 
„ paragraph that has offended the Houſe. | 


66 Withdrew. 


Then the ſaid paper was ſhewn to James Perry, and he was aſked if he was the 
« proprietor of The faid Morning Chronicle. He ſaid he was. Being aſked what he had 


« to 


the paragraph: Mr. Perry, the proprietor of the newſpaper, allow- 


FOR BREACH OF PRIVILEGE. 
the edits of the miniſter, and otherwiſe groſsly reflecting upon 
the Houſe. It was not attempted to palliate the indecency of 
ing 


to ſay in his defence, he ſaid, [ /ubmit my/elf to this moſt Honourable Houſe. I am 


4 ſenfible it is no juſtification, nor even an apology for a ſcandalous libel, or for a high breach 
« of the privilege of this moſt Honourable Houſe, that the article complained of was inſerted 
& vitlout the knowledge of the proprietor. We truſt, however, that as it is of the eſſence of a 


breach of privilege, that there ſhould be evil intention proved, and that when I declare my 


& utter ignorance of the paragraph till complaint was juſtly made of it, I may hope for that 
« clemency, which is the characteriſtic of the dignified and moral juſtice of your Lord/hips. 


cc 


&« He was then directed to withdraw. 


„ Reſolved 


« By the Lords Spiritual and Temporal in Parliament aſſembled, that John Lambert, 
having preſumed to print and publiſh a libel on this Houſe in The Morning Chro- 
nicle of Monday March 19, 1798, is guilty of a high breach of the privileges of this 
Houſe. 


« Reſolved 1 | 
& By the Lords Spiritual and Temporal in Parliament aſſembled, that James Perry, 
having preſumed to publiſh a libel on this Houſe in The Morning, Chronicle 


of Monday March 19, 1798, is guilty of a high breach of the privileges of this 
Houſe. 


“ Tt was then moved, that the faid John Lambert and James Perry do for their ſaid 
offence pay @ fine to his Majeſty of fifty pounds each, and that they be committed priſon- 
ers to Newgate for the ſpace of three months and until they pay the ſaid fine. 


«© Which being objected to, 


« It was moved that the proceedings of this Houſe of the 14th March 1971 touch— 
ing a breach of the privileges of this Houſe be now read. 


« The ſame was accordingly read by the clerk. 


« Then it was moved, that the proceedings of this Houſe of the gth May 17570 alſo 
touching a breach of the privilege of this Houſe be now read. 


_ +. The ſame was accordingly read by the clerk, 


B b « Then 


185 


186 


MR. PERRY'S COMMITMENT BY THE LORDS 


ing it to be juſtly complained of, but declaring his utter ignorance 
of it till the complaint was made ; and Mr. Lambert, the printer 
of the newſpaper, expreſling his ſorrow for having inſerted the 

paragraph. 


« Then an amendment was propoſed to be made to the ſaid motion ny leaving out 
(three months) and inſerting (one month). 


« After debate, 


« The queſtion was put, whether three months ſhall ſtand part of the ſaid motion, 
« and it was reſolved in the affirmative. 


« Tellers | Earl Spencer — Contents 69 
7 Earl Derby — Non Contents 11. 


„% Accordingly it was ordered, 

% By the Lords Spiritual and Temporal in Parliament aſſembled, that the ſaid John 
« Lambert do, for his ſaid offence, pay a fine to his Majeſty of gol. and that he be com- 
« mitted priſoner to Newgate for the ſpace of three months, and until he pays the ſaid fine : 
« and that the gentleman uſher of the black rod attending this Houſe his deputy or 
« deputics do forthwith convey the body of the ſaid John Lambert to the priſon 
« of Newgate to be kept in ſafe cuſtody for the ſpace of three months and until be 
« pays the ſaid fine. 


« And it was further ordered by the Lords Spiritual and Temporal in Parliament 
« aſſembled, that the ſaid James Perry do for his ſaid offence pay a fine to his Majeſty 
« of fifty pounds and that he be committed priſoner to Newgate for the ſpace of three months, 
© and until he pays the ſaid fine ; and that the gentleman uſher of the black rod attend- 
« ing this Houſe, his deputy or deputies do forthwith convey the body of the ſaid 
« James Perry to the priſon of Newgate to be kept in ſafe cuſtody for the ſpace of 
« three months and until he pays ; the ſaid * ” 


—— 


The commitment of Mr. Perry is in the following words: 


« Die Jovis 220 Martii 1798. 
« The gentleman uſher of the black rod acquainted the Houſe that James Perry 
« had ſurrendered himſelf and was in cuſtody. 


« Whereupon he was ordered to be brought to the bar, and being brought to the 
« bar accordingly, and heard as to what he had to ſay in anſwer to the complaint 
« made againſt him of having publiſhed a libel upon this Houfe in the paper intitled, 
| « The 
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paragraph. The points, therefore, on which opinion was aſked, 


chiefly related, to the extent of the power of the Houſe of Lords 
in puniſhing for breach -of privilege, eſpecially in the inſtance of 
| libel 


«© The Morning Chronicle Monday, March 19, 1798, and having acknowledged 
„ himſelf to be the proprietor of the ſaid Morning Chronicle, 


„% He was directed to withdraw. 


& Reſolved, 
& By the Lords Spiritual and Temporal in Parliament aſſembled, that James Perry, 
&© having preſumed to publiſh a libel on this Houſe in The Morning Chronicle 
% Monday March 19, 1798, is guilty of a high breach of the privileges of this Houle. 


« Ordered a 

« By the Lords Spiritual and Temporal in Parliament aſſembled, that James Perry 
« do for his ſaid offence pay a fine to his Majeſty of fifty pounds; and that he be 
« committed priſoner to Newgate for the ſpace of three months, and until he pay the ſaid 
« fne; and that the gentleman uſher of the black rod attending this Houſe, his de- 
« puty, or deputies, do forthwith convey the body of the ſaid James Perry to the pri- 
© fon of Newgate to be kept in ſafe cuſtody for the ſpace of three months and until 
« he pay the ſaid fine, 

« George Roſe Cler. Parliament.“ 


Upon theſe proceedings of the Houſe of Lords againſt Mr. Perry, you are re- 
queſted to anſwer the following queries. G 


1ſt. Though the Houſe of Lords, as every other court of juſtice, has the right 
of protecting it's proceedings from unlawful reſiſtance and obſtruction 
of any kind by commitment, can this right extend to the ſummary pu- 
niſhment of libel, fuch libel not beipg upon any judgment or deciſion 
of the Houſe of Lords, either as a houſe of parliament, or as a court of 
juſtice ? 


— — 2 «x —_— —— —— — 
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2d, Can this right be legally exerciſed, or at leaſt juſtly and agreeable to pre- 
cedent, againſt an individual upon the mere proof of his being only the 
proprietor of a newſpaper, though upon an interrogatory put to him by 
the Houſe he denies all knowledge of the exiſtence of the libel? and ex- 
preſſes his ſorrow that it ſhould have appeared in prin ? 


3 of Bk 3d. Suppoſing 
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| libel on the whole Houſe ; and to the proper mode of proceed- 


ing for relief againſt the commitment, if it ſhould be thought 
open to any objection of exceſs. It was diſtreſſing to a counſel 
of a very inferior deſcription to be conſulted upon ſuch high 
points of conſtitution. But upon the whole the author of the 
following opinion did not chuſe to return the caſe unanſwered : 
and as he could not extricate his mind from very ſerious doubts, 
it appeared to him to be due to the conſtitutional importance of 
the queſtions propoſed, and at the ſame time moſt reſpectful to 
the Houſe of Lords, that he ſhould fully explain the chief 


grounds, upon which the commitment ſtruck him as challenge- 


able. Had the advice in the cloſe of his opinion been followed, 
the great points, as to the power of the Houſe of Lords, on breach 
of privilege, TO IMPRISON FOR A TIME CERTAIN BEYOND THE 
SESSION OF PARLIAMENT, and TO IMPOSE FINES, might have 
been brought into ſolemn argument by counſel on a humble 
petition of appeal to themſelves. It is poſſible alſo, that the re- 
ſult might have been a declining by the Lords longer to inſiſt 
upon the exerciſe of powers, which the lower houſe of parlia- 
ment long ago relinquiſhed, and as it ſhould ſeem, becauſe they 
were deemed both unneceſſary to the vindication of the privilege 
of parliament, and dangerous in their tendency to the liberties 
of the people of England. Of ſuch an adjudication againſt their 
own power, had it taken place, it appears ſcarce too much to 
ſay, that it would have been an eternal honour to the Lords; and 
as ſuch highly gratifying to all except thoſe, who, being enemies to 


the ariſtocratical part of our government, muſt be pleaſed, when 


they ſee the Lords exerciſing powers, which ſome of the moſt 


3d. Suppoſing the right of commitment to exiſt, can the Houſe of Lords com. 
mit any individual for any cauſe, as for breach of privilege, for a time 
certain, and adjudge him to pay a fine? And you are particularly re- 
queſted by Mr. Perry to adviſe on the whole of his caſe, and what mode 
of redrefs by Habeas Corpus or by action or otherwiſe he has on this 
occaſion. 


Sh zealous 
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zealous and beſt informed friends of the conſtitution may not be 
able to' avoid conſidering otherwiſe, than as exceſſes repugnant to 
ſome of the deareſt and moſt valuable rights and privileges of the 
nation at-large.. But the courſe recommended by the author of the 
opinion was-not followed. Nor was any other ſtep taken to bring 
the great points he has juſt mentioned into judicial diſcuſſion. 
Both of the committed parties remained in priſon till the term 
fixed by the order of the Houſe of Lords was expired: and then, 
on payment of their reſpective fines, they were diſcharged. Thus 
the reconſideration by the Lords of the extent of their power to 
puniſh for breach of privilege remains for ſome future caſe of a 
like kind. Whenever ſuch a caſe ſhall occur, the arguments, 
which are contained in the following opinion, may not be deemed 
wholly undeſerving of attention: and however they may be re- 
ceived in other reſpects, the author of the opinion flatters him- 
ſelf, that at leaſt he ſhall not be unſucceſsful in his endeavours to 
avoid giving offence. ] 


HIS Caſe involves points of law and conſtitution of a 

very high arduous and delicate kind; ſuch as a profeſ- 
fional lawyer, impreſſed as I am in reſpect to ſome of them, 
cannot well write his ſentiments upon, without danger of giving 
offence. Iam almoſt forry, therefore, that it falls to my lot to 
be called upon for profeſſional opinion. It ſuits ill, with the in- 
feriority of my condition, with the retiredneſs of my ſituation, 
and with the feebleneſs of my circumſtances, to be conſidered, 
as a perſon in any degree diſpoſed, either to detract from the 
real juriſdiction and powers of either houſe of parliament, or to 
encourage raſh imputations of exceſs in the manner of exerciſe. 
But I am far from certain, that my anſwering the preſent caſe 
| may 
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may not have the effect, of ſubjecting me to a ſuſpicion of be- 
ing unfriendly to a very ancient dignified and valuable branch of 
our government. I have the ſatisfaction of feeling, that ſuch 
a ſuſpicion would be highly injurious. But thoſe entruſted 
with power are almoſt ever jealous of having it's boundaries 
queſtioned ; and often forget, that to guard againſt exceſs in the 
uſe of political power is one of the beſt modes of preſerving it. L 
fear, therefore, leſt doubts on a particular exerciſe of juriſdiction, 
though ever ſo reſpectfully tated, and though ever ſo ſtrongly 
demanded by profeſſional duty, ſhould be miſunderſtood for 
diſlike of the juriſdiction itſelf. Such a reſult in the inſtance of 
ſo eminent a juriſdiction, as that of the houſe of lords, might 
be enough materially to affect a perſon, the moſt protected 
by rank, fortune, connection, and his own perſonal weight. 
Againſt one unaided by thoſe fupports, the diſadvantage may 
operate much more ſeriouſly. However, after ſome heſitation 
in my own mind, I have thought it moſt proper, not to decline 
anſwering the queſtions, upon.which I am now conſulted. 


Anſwer to firſt Queſtion. 


PROCEEDINGS in either houſe of parliament for contempt and 
breach of privilege; more eſpecially where, as in the preſent 
caſe, the charge is for a libel, are in their nature very contrari- 
ant to the ordinary rules and courſe of adminiſtering juſtice in 
England. —The offended parties act as judges.— The court is 
not an open one. — The witneſſes againſt the accuſed party are 
originally examined in his abſence. The accuſed party is called 
upon to defend himſelf, without the opportunity of croſs exa- 
mining the witneſſes againſt him. — He is not in general al- 
lowed to have the benefit of counſel.— He is in ſome degree 

, | interrogated 
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interrogated againſt himſelf, e loſes the benefit of trial by 
jury; and if the imputation is for a contempt againſt the houſe 
of lords, -and the accuſed is a commoner, he is tried, not by 
perſons of his own order, but by thoſe of a diſtin& and a higher 
one.—The judgment is faid to be, not only unappealable, but 


wholly unexaminable, except by thoſe who pronounce it. —All_ 


this variety of hardſhip, upon the party accuſed, I underſtand 
to be at leaſt incident to the ordinary proceeding for contempt 
againſt either houſe” of parliament. But if the contempt be 
publiſhing a libel, which is the caſe now before me, there is 
a ftill further hardſhip : for in the firſt inſtance, and before hear- 
ing of the accuſed party, it is ſometimes adjudged, as it ap- 
pears to have been in the preſent caſe, that the offence has been 
committed; and fo it is only left to the accuſed to controvert 
his having committed it. This ſeems a very ſevere deviation 
from the common courſe of criminal juſtice. Surely it is eſſen- 
tial to the defence of the party accuſed, that he ſhould have the 
opportunity of ſhewing, not only that the fact charged was not 
done by him, but that ſuch fact is not an offence; and denying 
the latter to him appears like adjudging one half of the caſe 
without a hearing ; and though the paragraph, which conſti- 
tuted the charge in queſtion, was too groſsly libellous on the 
houſe of lords to admit of any ſatisfactory explanation, yet caſes 
of a very different kind, ſuch as might give large ſcope for ar- 
gument, may be eafily ſuppoſed. 


Uro this review of the courſe of proceedings for contempts 
againſt the lords or commons, it might perhaps be expected, 
that ſo anomalous a mode of adminiſtering criminal juſtice 
ſhould: not be extended beyond the demands of the urgency 
whence it originates. But the practice, which hath frequently 
prevailed in both houſes, is not quite conſonant to ſuch an ex- 
pectation. 
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pectation. In point of fact, the proceeding has not always been 
confined to caſes of actual interruption of the two houſes and 


their members in the exerciſe of their functions. On the con- 


trary, both houſes have occaſionally taken cognizance of libels 
upon the whole body, and of libels upon individual members, 
and ſometimes even of libels upon the king's family and ſer- 


vants; and under that latitude of conſtruction have tried and pu- 


niſhed offences, over which there could be no doubt of the com- 
petency of the ordinary courts of juſtice to exerciſe a juriſdic- 


tion. Nor, as to themſelves, have the two houſes always con- 


fined the proceeding for contempt to libellous publications re- 
flecting upon their exerciſe of their legiſlative or Judicial powers, 
or upon the conduct of individual members in that reſpect. 
Sometimes, indeed, theſe extended conſtructions of contempt 
have been loudly complained of, particularly where the lords, 
not content with committing for the offence, in which caſe the 
impriſonment of courſe terminates with the ſeſſion of parlia- 
ment, have gone the length of. fining and of impriſoning for a 
term certain. In the oy. of Fitton and of Carr, for a libel on 
an individual lord, the impriſoned perſons ſeparately petitioned 
the commons in 1667 againſt the proceeding as illegal : and not 
only did the commons refer each petition to a committee; but 
the committee upon Fitton's petition reported the matter of his 
complaint concerning the juriſdiction of the lords as fit for ar- 
gument at the bar of the houſe, and the houſe agreed with the 
committee, and at the ſame time further proceeded by appoint- 
ing another committee to enquire into precedents on the juriſ- 
diction and manner of proceedings of the lords in caſes of the 
ſme nature. Afterwards alſo in the caſe of Fitton, which per- 
haps more particularly had attention in reſpe& of his having 
already ſuffered an impriſonment of nearly four years under the 


ſentence againſt him, his counſel Mr. Offley was heard againſt 


the 


_ 
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the juriſdiction of the lords; and from Mr. Grey's debates it 
appears, that lord chancellor Nottingham, whilſt he was ſolici- 
tor-general, had argued in like manner at the bar of the lords, 
though it is not mentioned in what caſe. But nothing was 
finally reſolved by the commons on theſe particular caſes of 
Fitton and Carr. Whether this was owing, to the recollection of 

the commons, that themſelves had ſometimes exerciſed juriſ- 
diction over contempt with a like latitude ; or to the diſpute be- 
tween the two houſes, which almoſt immediately followed in 
conſequence of the exereiſe of original juriſdiction by the lords in 

the caſe of Skinner againſt the Eaſt India company, and which 
ſeemed to engroſs their whole attention : or what was the 
reaſon : ſeems uncertain. But it is obſervable, that, as far as I 

can learn, there is no inſtance, either of fining or of commit- 
ment for a term certain by the commons for breach of privilege, 

fince the adjudication of the lords in theſe two caſes of Fitton 

and Carr. It may be fit alſo here to recollect lord Hale's remark I, 
in his Treatiſe on the Juriſdiction of the Houſe of Lords (5), SPY - " 
that © for matters remediable in the ordinary courts remedy | £- uo 4-5; Hoc,” 
% ought not to be given in the lords' houſe; and that in- * 
« deed it is againſt all reaſon it ſhould invert the whole œco- = , . *Y 
* nomy of the laws of England.” This remark of that moſt * 2 .. 
profound and exemplary chief juſtice may as an authority be of A e e, 
great weight, in the argument againſt attracting the crime of libel eee, 4 
within the deſcription of a breach of privilege : for certainly LG 

libel, whether upon the whole houſe of lords or upon an indi-“ 
vidual member, is moſt compleatly cognizable by the courts of 
Weſtminſter Hall ; and if it be not ſuch a breach of privilege as 
appropriates the puniſhment to the lords, it may in point of 
reaſoning go a great way towards ſhewing, that it would be 


(5) See page 108. in chap, xvii. of that treatiſe ; and ſee alſo chap. xv. of it. 
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beft not to conſider libel as a caſe of privilege at all. But 
whatever may be the objections to conſtruing mere libel a 
contempt againſt the lords or commons, the practice of ſo treat- 
ing it has in ſome degree continued; and however my mind 
may be affected with the doubts I have on the ſubject, I do not 
feel myſelf at liberty to declare an opinion, that the practice is 
an exceſs of conſtitutional power. What is the boundary of 
the juriſdiction of lords or commons as to privilege and con- 
tempt, and how that juriſdiction where it really exiſts is exer-- 
ciſeable, very much depends on the law and cuſtom of parlia- 
ment. Of that law and that cuſtom, the judges have ſome- 
times declined to be the interpreters, even when called upon by 
the lords, with whom they are aſſeſſors. I feel, therefore, that 
it might be deemed unbecoming and in other reſpects might be 
hazardous in me, profeſſionally to avow more than doubts upon 
the law and cuſtom of parliament, againſt that, which both lords 
and commons ſo often heretofore and the lords fo recently, 25725 | 


decided by their own conduct. | 
5 
Anſwer to ſecond Queſtion. ; 
ö Ir ſeems to me dangerous to infer from the mere fact of be- 


Ae. ; &. ue. ing the proprietor of a newſpaper, that a perſon has actually 
5 a. 2. committed the offence of publiſhing a libel in it. At the ut- 


f Heu, moſt the being a proprietor, I conceive, only raiſes a probable 
fo . — prefumption of publiſhing the particular paper LAB the 
Zig Lg Lon vt ach libel : *and lord Coke in his Commentary on Littleton, fo. 6. 
e. 45 A. 2. obſerves, ** that probable preſumption moveth little,” But 

cn the great uncertainty of the thing ſeems to me to make the pre- 
eee. ſumption even light; and then according to lord Coke it would 

| . 1 not operate as a proof. From the nature of a newſpaper it ap- 
- v pearo t to me very E that many things 2 be inſerted 


in 
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in it and publiſhed without the privity even of a proprietor 

proved to be an active perſon in ſuperintending the concern. 

But it may often happen, that the proprietor lives at a diſtance 

from the place of printing and publiſhing ; and then it will 

ſeldom occur, that he ſhould ſee the newſpaper before publi- 

cation. In the former caſe, it is far from improbable, that the 
proprietor may not have ſeen the offenſive paragraph till the 

paper has been publiſhed. In the latter caſe, there is an im- 
probability, that he ſhould ſo have ſeen the paper. If the caſe 

is conſidered independently of the preſumption of the proprie- 

tor's being privy to the publication, I do not ſee, why the pro- 

prietor ſhould be charged criminally. In ſome caſes our law 

makes the principal or maſter reſponſible c:vi/ly for the acts of 

his agent or ſervant. But criminally I take the rule to be other- £- 297" 4 7 
wiſe : and I am not able, in this reſpect, to diſtinguiſh libel cad 
from other crimes. As to precedents, I have underſtood, that 
lord Mansfield in the caſe of Almon for republiſhing Junius in- he 1,75 . 
ſtructed the jury to conſider the proof of fale of the book by © 4 5» FEE 
his ſervant and in his ſhop as preſumptive proof of Almon's be- IS. 2 3: 
ing privy ; and there may have been ſeveral caſes of the like * 

kind. But the preſumption againſt a bookſeller from ſale at 

his ſhop is I think of a ſtronger kind than the mere circum- 

ſtance of being proprietor of a newſpaper. However there is a 

degree of reſemblance between the two caſes. And in the pre- 

ſent caſe, the houſe of lords have acted, as if they deemed proof 

of being a proprietor a ſufficient ground of preſumption ; not- 

withſtanding it's being a caſe of contempt ; and notwithſtanding 

alſo Mr. Perry's, not only denyingWhis previous knowledge of 

the offenſive publication and exprefling his diſapprobation of 

and concern at it, but ſo explaining himſelf after being interro- 

gated, whether he was proprietor of the newſpaper, which was 

A queſtion tending to put the caſe upon his own evidence. This 

Cc 2 proceeding 
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( 


proceeding therefore ſeems to amount to a direct precedent for 


holding the proprietor of a newſpaper preſumptively privy to 
every thing publiſhed in it; and to a precedent from ſuch high 
authority, till it ſhall be revoked, it becomes me to defer. If 
counſel had been heard for Mr. Perry before the deciſion of the 
lords againſt him, there would, I think, have been an opening 
for great objection, to the doctrine of adjudging the offence of 
libel from the ſingle circumſtance of being proprietor of a newſ- 
paper. But the doctrine. being thus recently approved by ſuch 
high authority, I will only obſerve, that the prevalent licen- 
tiouſneſs of the preſs will, I fear, undermine it's liberty by pro- 
voking the adoption of doctrines, which perhaps would other- 
wiſe ſcarce have been riſqued in argument. 


Anſwer to third Queſtion. 


I HAvE more than once had occaſion to conſider the power 
of the houſe of lords to impoſe fines for breach of privilege, 


. and their power to commit for a term certain in ſuch caſes, 


What I am informed of on the ſubject of thoſe powers, may be 
ſeen, in the opinion, which I wrote in 1793, in the caſe of a 
commitment by the Iriſh houſe of lords, and which was printed 
in the recent publication of the volume by me intitled . Juri- 
« dical Arguments; and in my preface to lord Hale's moſt 
valuable treatiſe on the Juriſdiftion of the Lords, or as it might 
be more properly called my Introductory Hiſtory of the Con- 
troverſies between the two Houſes about juriſdiction. When 
I wrote the opinion on the Iriſh caſe, I took great pains to in- 
veſtigate the origin and degree of the practice of both houſes in 
this reſpet. When 1 wrote the preface, which was only a 
ſhort time before the publication of the treatiſe in 1796, I 


|again looked to the progreſs of the practice of fining and im- 


priſoning 
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priſoning for a term certain. Upon the preſent occaſion, I have | 
once more ſought for information on the practice. The preſent | 


reſult of my different inquiries into the matter is to the follow-_ 
ing effect. 


Tx practice of the lords, in impriſoning beyond the ſeſſion, 
and fining for contempt and breach of privilege, I do not ob- 
ſerve to have begun, till the latter end of the reign of James 
the firſt: the caſe of John Blunt, who in 1621 was adjudged 
to the pillory and impriſonment and labour for life for counterfeit- 
ing a lord's protection, being the firſt privilege precedent I find 
for impriſonment for a term certain by the lords ; and the caſe 
of Morley, ſentenced in 1623 for a libel on the lord keeper to 
a fine of {, 1000. beſides the pillory, being the firſt privilege pre- 
cedent of a fine by the lords. But the practice of the com- 
mons appears traceable almoſt half a century further back : for 
in the 8th. of Elizabeth they fined Thomas Long mayor of - 
Weſtbury for bribery; and in the 18th. of Elizabeth, they 
ſentenced Edward Smalley, a ſervant of Mr. Arthur Hall, one 
of their members, for fraudulently cauſing himſelf to be arreſt- 
ed, to a month's impriſonment and till he ſhould give ſecurity 
for payment of £100. to certain perſons ; and in the 23d. of 
Elizabeth they expelled Mr. Arthur Hall himſelf for a libel, 
and added a fine of 500 marks to the queen. As to the ſubſe- 
quent practice of both houſes until the reſtoration, if we ex- 
clude the irregular times after the commencement of the civil 
wars, I doubt, whether even the journal of the lords will fur- 
niſn above four or five precedents. At the reſtoration, or with- | > 
in two or three years after, the commons ceaſed to puniſh Pe 


TOS 6 — ä A 
breach of privilege by fine and by impriſonment for a term cer- Foun 


tain. They ſeem to have abandoned the practice, as if it was 1 2 
an exceſs, or at leaſt was not proper to be continued. Nor, as 


Se. 
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far as I can learn, have the commons, at any time ſince thus 
abſtaining from the practice, ſo much as attempted to revive it. 
So entirely alſo are they conſidered as without the power to pu- 
niſh breach of privilege otherwiſe than-by commitment general- 
ly, the conſequence of which is an impriſonment, of courſe 
determinable when the ſeſſion of parliament concludes, that in 
the caſes of the King v. Pitt and the King v. Mead in 3 Bur. 


1335, lord Mansfield, without the leaſt heſitation, aſſerts, that 


a fine could not. be impoſed by the commons. But the example 
of relinquiſhment by the commons was not followed by the 
lords. They continued to fine for breach of privilege and to 


impriſon beyond the ſeſſion. However, between the reſtora- 


tion and the revolution, I only obſerve four precedents. Two 
of them were the-caſes of Alexander Fitton and William Carr, 
of which I had occaſion to take notice in anſwering the firſt 
queſtion of this caſe. Both Fitton and Carr were proceeded 
againſt on account of offence againſt lord Gerrard of Brandon ; 
the lords in July 1663 ſentencing Fitton, for publiſhing a libel 
on lord Gerrard, to pay £500. to the king, to impriſonment 
in the King's Bench till he ſhould find one whoſe name was to 
the libel, and to find ſecurities for his behaviour during his life; 
and the lords in December 1667 adjudging Carr, for diſperſing 
ſcandalous and ſeditious printed papers againſt the ſame noble- 
man, to pay a fine. of { 1000. to be impriſoned during the 


| king's pleaſure, and to be thrice pilloried. The third prece- 


dent is the caſe of fir Samuel Barnardiſton : who was deputy 
governor of the Eaſt India Company ; and as ſuch had pro- 
moted their petition to the commons, complaining of the lords 
for. exerciſing original juriſdiction in the ſuit againſt them by 
Skinner, and on that account was in May 1669 ſentenced by the 
houſe of lords, as for breach of privilege, to pay a fine of 


The 
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The fourth precedent happened in March 1676, and was the 
caſe of Dr. Nicholas Carey, the oſtenſible author of a pamphlet, 
in which it was inſiſted, that prorogation for 15-months amount- 
ed to a diſſolution of parliament, and of which the real author 
was ſuppoſed to be lord Holles. This gentleman refuſed on his 
examination to diſcover the real author ; and the lords puniſhed 
him as for a refuſal to diſcover a libel, by ſetting a fine of 
£1000. upon him and committing him to the Tower till pay- 
ment. But theſe cafes of Fitton, Carr, Barnardiſton, and 
Carey, which are the only precedents I am aware of between 
the reſtoration and the revolution, were all complained of as 
illegal. How in the two former the impriſoned parties petition- 
ed the commons for relief; how far the commons proceeded 
upop thoſe petitions; and how at length both of the caſes 
were in a manner merged in the general conſideration of the 
great diſpute between the two houſes about original juriſdiction, 
and ſo at length terminated, without any deciſion againſt the 
power of the lords to fine for breach of privilege and to im- 
prifon beyond the ſeſſion, except what may be inferred from 


the votes of the commons againſt juriſdiction by the lords in the 


caſe of Skinner and the Eaſt India Company : I have hinted in 
a previous part of this opinion. In my introductory preface to 
lord Hale's Juriſdition of the Lords“ Houſe, the ſubject of thoſe 
two caſes is fully explained ; and there alſo it is related, how 
the commons took the earlieſt opportunity, of condemning the 
cenſure and proceedings of the lords in the caſe of fir Samuel 
Barnardiſton, and of claiming to have their judgment againſt the 
Eaſt India company vacated. As to the precedent of Dr. Ni- 
cholas Carey, which, as I have ſhewn, was about ſeven years 
after the caſe of Barnardiſton, lord Cavendiſh, afterwards duke 
of ' Devonſhire, the very next day after the ſentence of the 
lords, moved in the commons to have it conſidered ; and ſome 

pointed 
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pointed objections were made to the legality of the proceeding. 


But there appeared an indiſpoſition at that time to revive the diſ- 


pute they had recently been engaged in with the lords about ap- 
pellant juriſdiction ; and probably the houſe was the more a- 
verſe to this caſe of Dr. Carey, in reſpect of it's being a caſe, 
in which the party was impriſoned for a pamphlet treating the 


parliament as diflolved by reaſon of the prorogation beyond a 


year, and therefore not more offenſive to the upper houſe than 
to the lower one; and fo the matter went off under the idea of 


waiting for more full information. Thus the precedents ſtand 


till after the revolution. But in March 1688-9 William Down- 
ing, for ſome printed reflections on lord Grey of Warke, was 
ſent by the lords to the Gate-houſe, and fined £1000. to the 
king; and in June 1716 they fined James Mynde a ſollicitor in 
£100. for putting the names of counſel to an appeal without 
their knowledge; and ſince this laſt caſe, and previouſly to the 
caſe in queſtion, there occur about ten or eleven more prece- 
dents, of which the greater part is of the preſent reign. 


uch are the precedents, in favor of the power of the houſe 
of lords, to puniſh the breach of thetr privileges: 18 fine and by 
er for a term certain. | 


The queſtion arifing upon the precedents is, whether the 
power is maintainable in point of law and conſtitution ; either 
by the ftrength of the practice; or by that ſtrength aſſiſted by 
wy ren which can be ſtated for the purpoſs. 


Under the circumſtances of ſo recent an exerciſe of the pow- 
er by the houſe of lords, as in the caſe upon which I am aſked 
for opinion, I feel, that however my mind may be impreſſed on 


the ſubject, I cannot either becomingly or ſafely undertake to 
! . 
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fay, that:the exerciſc of che power is-agaiaſt law and conſtitu- 
tion. en b el 


Bur being profeſſionally conſulted, in a caſe, in which a par- 
ty, ſuffering under an exerciſe of the power, ſeeks to know, 
whether the ſentence againſt him is challengeable; I truſt, that 
1 ſhall ſtand excuſed; for explaining, why I have my doubts of 
the Fes and wherein I think it open to objection. 


Fux manner, in which the ſubject ſtrikes wy mind at pre- | 


ſen t, is to this effect. 


I am ſtruck with the va/ineſ5 of the power,—As I underſtand 
the precedents, it entitles the lords, for breach of their privi- 
lege, to impoſe pecuniary, fine to any extent, to award per- 
petual impriſonment, to award perpetual hard labour, and to 


E W at leaſt by the 2 


My mind is alſo ſtron diy affected with the ** of proceeding, 
to which their power, if it exiſts, is incident. The proceed- 
ing is not merely ſummary. But, as in a former part of this 
opinion I have had occaſion to explain, it is a ſummary pro- 
ceeding peculiarly harſh : for the party accuſed not only loſes 
the benefit of the trial by jury: but he is under the further 
hardſhips, of being tried in a court not open,g of having for his 
Judges perſons of a diſtinct and higher order, and at the ſame 


time the very perſons offended ; of having witneſſes examined (| 


in his abſence ; of being without the aid of counſel ; of having, 


at leaſt on the charge of libel, the act, charged to have 5 | 
done, declared a breach of privilege before his being heard; ; 


and when judgment is paſſed, of having no remedy by writ of 
D d error 
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error or otherwiſe in the way of appeal, or at leaſt none but 
ſuch as the lords deny to be applicable, _ 


Non am I leſs moved by rhe almoſt infinitude of caſes, to which 
this vaſt power of puniſhment and this extraordinary made of trying 
offences may be applied;—Beſides' all the ordinary caſes of privi- 
lege and contempt, the practice, ſo far as there is any, by a 
ſweeping conſtruction includes, within the deſcription of breach 
of privilege, all libels and ſlanders; not only againſt the houſe 
of lords collectively, but againſt every lord individually; and 


not only where the libel or ſlander relates to the actual exerciſe 


of their legiſlative, judicial, or conſultive functions, but where 
it is oral gn to en exerciſe. | 


In theſe views of the power of fining and impriſoning by the 
lords to any extent for breach of their privilege, it can ſcarce 
be denied, that the power is of a very ſerious tendency. Even 
to themſelves it is no light matter : for if the imputed breach 
of privilege be committed by a peer, he is not, I preſume, 
exempt from the exerciſe of the power. It is poſſible, there- 
fore, that an individual peer, for writing or publiſhing, what 
he might think a proper remark on the law or conſtitution of 
the country, or on the adminiſtration of publick affairs, but 
what the houſe of lords might conſiger as a breach of their pri- 
vilege, may become the victim of the power thus attributed to 
his. own order. But ſuch a power is at leaſt formidable to all 
the commoners of Great Britain. If it exiſts, then, ſo far as the 
wide circle of all writings and other matters capable of being 
confidered as injurious to their body, or to their proceedings, or 
to their powers, or to their claims, ſhall by the lords them- 
ſelves be deemed to extend; every commoner, without trial 


by 
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by jury, without the intervention of thoſe of his own order in 
any degree, without an open court, without counſel, may, in 
a ſummary proceeding, in which he is in ſome degree even ex- 
aminable againſt himſelf, and in which at leaſt the lords allow 
no appeal from their ſentence, be fined, impriſoned, and ſtig- 
matized, at the diſcretion of the houſe of lords acting as judges 
on Long for offences againſt themſelves. 


9 is a further conſideration with me, that as the power, thus 
claimed to be exerciſed by the lords over the fortunes and per- 
ſons of the king's ſubjects, ſeems to claſh with ſome of their 
moſt favourite and fundamental rights and liberties, namely,— 
their right to be tried by their peers, — their right to an open 
court, their right to have juſtice adminiſtered to them, by the 
king's judges, and according to the forms and principles by 
which thoſe judges are bound to act, —and their right to the 
benefit of appeal: — ſo the legal exiſtence of ſuch power ſhould 
be made to appear by . and ſanctions of the moſt Kaner 
ble kind. 


, Bur 1 doubt, whether any ſuch proofs and ſanctions can be 
adduced to ſuſtain the power. 


IAM not aware, that there is any act of parliament, from 
which this power of the lords can be inferred. On the contra- 
ry I ſee much in our ſtatute book unfavorable to the exerciſe of , 
ſuch a power by the lords. Of this kind is the famous 29th, 
chapter of the magna charta of 9. Hen. 3. ſo expreſſive of the 
right of the ſubject to the judgment of his peers and the com- 
mon courſe of the law of the land. There are alſo the ſtatutes 
of the 5. Edw. 3d. ch. 9. the 25. Edw. 3. ch. 4. the 28. Edw. 
3. ch. 3. and 42. Edw. 3d. ch. 3. ſtrongly enforcing the like 
D d 2 pro- 
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proviſton, and for that purpoſe prohibiting various modes of 
proceſs, which were deemed to be unconſonant with the rights 
and liberties of the ſubject. Lord chief juſtice Hale, in chapter 
xvii. of his Treatiſe on the Juriſdliction of the Lords Houſe or 
Parliament (c), cites many rolls of parliament, containing com- 
plaints of the commons in the reigns of Edw. 8. Hen. 4. Hen. 

5. and Hen. 6. for various kinds of arbitrary proceedings, and 

in ſome of theſe complaints he properly traces the origin of the 
before mentioned ſtatutes of Edward the third; and it is obſer- 
vable, that he conſiders them, not only as pointed at ſome arbi- 
trary proceedings of chancery and the concilium ordinarium, 
which is ſtill a ſubſiſting council of the king both in and out of 
. parliament, but as-even reaching the houſe of lords itfelf. Nor 
, ould \ we forget the ſtatute of 16. Charles 1. which recites the 
proceedings of the court of ſtar chamber to be © an intolerable 
„ burthen to the ſubject and as the means to introduce arbitrary 
« power and government, and therefore takes that court away. 

The grand objection to that court was their exerciſe of an ar- 
bitrary power of fining impriſoning and ſtigmatizing the king's 
ſubjects for libels and other miſdemeanors, without trial by 
jury, and on a ſort of praceeding very contrariant in other re- 
ſpects to the ordinary courſe of the Engliſh law. But to what 
ö purpoſe was it, to deſtroy the court of ſtar chamber as an un- 
begrable grievance, if it was intended, that the houſe of lords 
ſhould exerciſe the like arbitrary powers, in a proceeding ſtill 
more ſummary and exceptionable, and in a way ſtill more un- 
controulable iS 


1 AM not aware, that this power of the lords is acknow- 
* by the houſe of commons. The conduct of the latter 
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 hithento rather leads to the ſuppoſition, that if by any complaint 
of an exerciſe of the power, or by the frequency of it's exerciſe, 
they ſhould be provoked into a conſideration of the ſubject, 
they at leaſt would not give their approbation : for, as I have 
ſhewn, they not only have deſiſted to vindicate their own privi- 
lege by the exerciſe of ſuch a power, but have gone conſidegg/ 
ble lengths in queſtioning the exerciſe of it by the lords. 
may even be doubted in ſome degree, whether the reſol 
by which the [houſe of commons in 1667 declared the d 
and proceedings of the lords againſt fir Samuel Barnardiſton a 
ſubverſion of the rights and privileges of, the houſę Commons 
and of the liberties of the commons of England, doch not in- 
clude a denial of the right of the lords to fine for breach of pri- 
vilege ; which certainly is not more exceptionable, than the 
concomitant claim of the lords of the power of impriſoning 
even during life. 


FURTHER I am not aware, that this vaſt power of fining and 
impriſoning by the lords, at their pleaſure and to any extent, 
for;breach of their privilege, can be ſhewn to have had any ju- 
dicial ſanction from the king's courts of Weſtminſter hall. Not 
the leaſt trace can I find of any opinion from our judges in favor 
of ſuch an arbitrary power in the lords over the king's ſubjects 
without trial by jury. But upon one occaſion at leaſt I do ob- 
ſerve ſomething of a very different tendency to have come from 
the judges of the King's Bench, or rather perhaps in effect from 
the judges of England. What I mean occurred ſoon after the 
revolution in the caſe of Bridgman and Holt, which is obſerved 
upon in page 187. of my preface to lord Hale's Juriſdiction of 
the Lords' Houſe, and was to this effect (4). Charles the ſecond 
| had 


(4) There is a general report of the caſe of Bridgman v. Holt in Show. Parl. Caf. iii. 
hy The 
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had indecorouſly attempted to make the important and valuable 
office of chief clerk of the King's Bench on the civil fide mere 
finecure, by granting the office to Mr. William Bridgman for 
three lives in reverſion in truſt for the duke of Grafton's family. 
But the office becoming vacant, the lord chief juſtice claimed 
the patronage and appointed his brother Mr. Rowland Holt to 
it. On this, an aſſize of office was brought againſt him by 
Mr. Bridgman : and on the trial of it at the bar of the King's 
Bench a bill of exceptions was tendered by Mr. Bridgman's 
counſel to the three fitting judges, for not inſtructing the jury 
to conſider the evidenge as ſufficient to prove his title : and the 
judges, not approving the contents of the bill of exceptions, 
refuſed to ſeal it: and judgment being given againſt Mr. 
Bridgman he brought writ of error in parliament. But as the 
bill of exceptions was not ſealed, it could not make part of the 
record. Therefore Mr. Bridgman and his then cui gue truſt 
the ducheſs of Grafton petitioned the lords, to order the judges 
of the King's Bench to ſeal the bill of exceptions ; and the lords 
ordered the judges to anſwer. But the judges, inſtead of ex- 
plaining, why they had not ſealed the bill of exceptions, in a 
manner pleaded to the juriſdiction ; ſtating the matter to be the 
ſubje& of indictment and action againſt them, and therefore in- 
ſiſted upon the benefit of the common law and of the trial by 
jury, referring to ſome of the before mentioned ſtatutes of Ed- 
ward the third as protective of the right to ſuch benefit, and 


_ obſerving, that, as the petition was a complaint in the nature 


of an original cauſe, proceeding on it before the lords was in 
« the example of it dangerous to the rights and liberties of all 


The author of the pieces in this volume is poſſeſſed of a manuſcript report of the 
ſame caſe, ſtating, not only the particular arguments of the ſeveral counſel, but the 
occaſional quetions and remarks of ſeveral peers, The entries of the proceedings of the 
lords in the caſe may be ſeen in their journals for Nov. and Dec. 1693. 
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3 mes and tended to the ſubverſion of all trials by jury.” This 
conduct of the judges of the King's Bench, in a caſe in which 
they may naturally be ſuppoſed not to have acted without in 
ſome degree following the ſenſe of the other judges, ſhews, 
that lord Hale was very far from ſingular in thinking the vari- 
ous ſtatutes of Edward the third applicable againſt the houſe of 
lords, where they attempt to exerciſe an original juriſdiction 
over matters triable in the ordinary courts of juſtice. Accord- 
ing alſo to this caſe of the judges of the King's Bench, an ap- 
proach to ſuch a proceeding ſhould be guarded againſt. The 
judges were called upon to anſwer a petition for their ſcaling a 
bill of exceptions to enable perfecting a record, over which 
under the delegation of the writ of error the lords had immedi- 
ate juriſdiction, The judges were not treated as perſons, who. 
were to anſwer before the lords upon a criminal charge, or even 
to anſwer as in a civil ſuit. They were ſimply called upon to 
give ſome anſwer to the petition. That anſwer might have 
been a mere explanation, why they had not ſealed the bill of 
exceptions. But they were ſo jealous of encroachment by the 
lords, as to decline even this: and becauſe the petition involved 
" queſtioning the judges, without a jury, and in a ſummary way, 
and for a conduct examinable in the ordinary courts of juſtice, 
the judges proteſted againſt anſwering as they were ordered by 
the lords. Nor was the reſiſtance of the judges ineffectual. 
Such an impreſſion was made, that, after a hearing of ſome 
days, the lords called upon the counſel to ſhew what remedies 
the petitioners had by the ordinary methods of law ; which ra- 
ther implies, that, if there were any ſuch of an effectual kind, 
the lords ſhould not interpoſe. Counſe] were accordingly 
heard on each ſide. Afterwards the counſel of the judges were 
directed to inform the lords of the proceedings on the writ out 
of chancery de ponendo figillum. When the counſel for the 
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judges and the petitioners had finiſhed on this point and other 
queſtions aſked by particular lords, the attorney-general and 
ſome of the judges were heard on the queſtions put to the 
counſel. At length, after hearing the lord chief baron of the 
Exchequer, who was the laſt judge called upon, the lords, 
on the 22d. of December 1693, firſt negatived two motions for 
further proceedings: and next reſolved, that the ducheſs of 
Grafton and Mr. Bridgman ſhould have leave to withdraw their 
petition. This refult, which was in itſelf a ſpecies of victory 
to the judges of the King's Bench, was made the more ſtriking 
by the proteſt of ſome diſſenting lords; this being fo expreſſed, 
as to explain, that thongh they were for obtaining more in- 
formation, it was merely with a view, that the houſe of lords 
might, if they ſaw cauſe, direct a criminal proſecution of the 
judges. Therefore the conduct, on this proceeding againſt the 
judges of the King's Bench, ſeems ſtrongly to convey the ſenſe 
of the judges, againſt puniſhing commoners for crime without 
trial by jury. in a ſummary way before the houſe of lords, not- 
withſtanding it's being for a matter ſeemingly incidental to the 
exerciſe of their acknowledged juriſdiction under the writ of 
error, and fo far connected with their privilege. It even 
appears to pledge our judges, to oppoſe every thing of the 
kind : for they ſhould not be preſumed to be more jealous of 
encroachment on the regular and ordinary mode of trial, for 


themſelves, than for the kingdom at large. - 


FURTHER alſo I am yet to learn, how this extraordinary 
power of the lords to fine and impriſon at diſcretion for breach 
of privilege can be proved by ſuch a practice, as ſhould deſerve 


the name of cuſtom, even in that leſs ſtrict ſenſe of the word, 


when we ſpeak of the law and cuſtom of parliament. If there 


be no precedents beyond thoſe, which I have been able to col- 
lect, 
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le&, and to which I have before referred, it ſhould ſeem, as if 
the practice was neither very antient, nor very frequent, nor 
very unqueſtioned. Though we have rolls of parliament from 
the 17th. of Edward the firſt, and other records much further 
back; and though for other purpoſes. the privileges of both 
houſes of parliament are traceable into the firſt Edward's reign ; 
yet for this mode of vindicating their privileges, I have not met 
with one precedent before the 8th. of Elizabeth's reign for the 
commons or before the latter end of the reign of James the firſt 
for the lords. In other reſpects, the caſes and precedents of 
privilege in the reign of James the firſt and for the ſubſequent 
time occur in vaſt abundance. But the precedents of fines and 
of impriſonment for a term certain by the lords for breach of 
their privilege, if we exclude the irregular time from the com- 
mencement of the civil wars till the reſtoration, are only about 
two and twenty in the whole ; and of theſe about one third be- 
longs to the preſent reign, and as to the other two thirds ſome 
ended in a remiſſion of the puniſhment. Where the two houſes 
puniſh breach of their privilege by mere commitment, which 
of courſe ends with the ſeſſion, their power has been long 
deemed unqueſtionable. But the power of puniſhing breach of 
privilege, by arbitrary fine and arbitrary impriſonment, was ſo 
complained of and ſo queſtioned, that almoſt ever ſince the 
reſtoration the commons have themſelves wholly deſiſted from 
the practice. The lords indeed have not followed the example. 
But their conduct in this reſpe& has not eſcaped notice. In 
two of the four caſes which occurred between the reſtoration 
and the revolution, the impriſoned parties petitioned the com- 
mons for redreſs; and the commons appointed committees to 
conſider the legality ; and in another the commons voted the 
fine illegal; and in the fourth, when the caſe was mentioned 
by a member, it went off under the profeſſion of not being ſuf- 
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ficiently informed; and it is obſervable; that in no one caſe, in 
which the commons have been applied to againſt the practice of 
the lords ſince the reſtoration, have they ated, as if they in- 
tended to recognize the legality of the practice. This at leaſt 
is the reſult, of the precedents I have before ſtated, and ſo far as 
I am informed in the matter. , 


Bur though the ſanction of acts and rolls of parliament, the 

ſanction of recognition by the houſe of commons, and the ſanc- 

- ; tion-of recognition by the courts of Weſtminſter hall, be thus 

more than wanting; and though the ſanction of very antient 

continual and unqueſtioned practice be thus deficient : yet it 

may be ſaid, that in other reſpects there are grounds, upon 

which, this arbitrary power of fining and impriſoning by the 
lords for breach of their privilege may be ſhewn to exiſt. 


Ir may be argued, that without ſuch a power, the privilege 
of parliament would not be ſufficiently protected. But I am 
not able to diſcover any thing in the nature of parliamentary 
privilege to require a guard of ſo extraordinary a deſcription. 
The neceſſity of guarding the two houſes of parliament againſt 
all interruption in the performance of their reſpective duties is 
apparent. But neither houſe can be ſo interrupted without a 
groſs violation of the general law of the country; and under 
that law the offending parties not only are reſiſtable by the 
power of the magiſtracy, but are puniſhable in the king's 
courts according to the degree of the offence; nay, ſhould the 
caſe be of importance enough to require any extraordinary inter- 
poſition, might be proceeded againſt in a judiciary way by an 
exerciſe of the juriſdiction of the whole parliament. I ſhould 
hope, that theſe modes of protecting and vindicating are amply 
ſufficient. But both houſes of parliament have long exerciſed a 

ſepa- 
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ſeparate power of defending themſelves againſt all breaches of 
their privilege, againſt all contempts of their authority, by or- 
dering the offenders into cuſtody ; the neceflary conſequence of 
which is impriſonment till the end of the particular ſeſſion, un- 
leſs the impriſonment is ſooner revoked. Therefore I do not 
even ſee the leaſt urgency on either houſe of parliament, to 
reſort to the extremity of an unqualified power of fining and 
impriſoning. Beſides if ſuch an arbitrary power was eſſential or 
in any reſpect incidental to the puniſhment of contempts againſt 
the two houſes, it would be ſo for the commons as well as for 
the lords: whereas the commons aſſert their privileges without 


any ſuch aid; and have for almoſt a century and a half acted, as 


if they were impreſſed, that ſuch powers are both unneceſſary 


and unconſtitutional : and not only the late lord Mansfield 


appears to have peremptorily denied the power of the commons 
to fine, but the general ſenſe concurs with their own conduct in 
denying to them both that power and the power of impriſoning 
beyond the ſeſſion. 


Howrvrx it may be ſaid, that in the inſtance of the houſe 
of lords there is ſome power of juriſdiction, which diſtinguiſhes 
the aſſertion of their privilege from the aſſertion of the privilege 
of the houſe of commons. This diſtinction might lead into a 
wide field of argument ; for, fully gone into, it would involve 
ſome conſideration of the controverſies, which have heretofore 
been agitated, with ſo much heat, between the two houſes, 
about the various branches of judicature in parliament and the 
various claims of the lords in that reſpect. But on that ſubject 
I have heretofore adventured further perhaps than was either 
prudent or acceptable. I mean, that I have ſo done in my pre- 
fatory introduction to Lord Hale's Juriſdiction of the Lords 
Houſe. Here it may be ſufficient to obſerve, that I neither 
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know, why their judicial function, whatever may be it's extent 
or pre-eminence, ſhould require a ſtronger mode of vindicating 
their privilege, than is incident to it, when they exerciſe their 
legiſlative and conſultive functions; nor that the lords them- 
ſelves have ever ſo diſcriminated in Gm 


IT may alſo be ſaid, that the houſe of lords examine upon 
oath ; but that the houſe of commons do not reſort to that ſanc- 
tion. The fact of this difference cannot be denied. Indeed in 
the reign of James the firſt it was inſiſted by men of weight and 
authority in the houſe of commons, that it was competent to 
that houſe to ſwear witneſſes; and I believe, that upon ſome 
occaſion in that reign it was aſſerted they had ſometimes exa- 
mined upon oath. But if there ever was ſuch a practice, it has 
fallen into deſuetude. Therefore 1 do not queſtion the fact of 
this difference between the two houſes. But I am at a loſs to 
comprehend, how the addition of an oath, important as that ſo- 
lemnity is in all judicial proceedings, can be conſidered as a 
proof of the power of fining and impriſoning for breach of pri- 
vilege. It ſhews, that the proceeding of the lords in ſuch caſes 
is more ſolemn, But the objection, to the power of fining and 
impriſoning in privilege caſes, is not to the want of due folem- 
nity in putting the witneſſes under examinatian. The objec- 
tion points very differently. It is to the ſummary private and 
arbitrary nature of the proceeding. It is to depriving the king's 
ſubjects of the ordinary adminiſtration of juſtice. It is to de- 
priving them of the trial by jury. . It is to having commoners 
tried by peers. It is to depriving the king's ſubjects of the be- 
nefit of appeal upon ſuch trial. It is to the exerciſe by either 
houſe of parliament, more eſpecially by the houſe of lords, of 
an independent and unlimited power of fining impriſoning and 
ſtigmatiſing the commons of the kingdom. It is to all this, 
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without having either ſtatute or immemorial cuſtom, or any 
other adequate ſanction, for ſuch great and dangerous deviations 
from the general law of the land. But if this be fo, and if all 
_ theſe objections are applicable, will the circumſtance of examin- 
ing upon oath be ſufficient to do them away ; or rather will it 
be an anſwer to any one of theſe objections? N 


ANOTHER ground, upon which it may be argued in favor of 
theſe diſcretionary powers of fining and impriſoning by the 
lords, is the practice of the king's courts of record in Weſt- 
minſter Hall, in attaching and fining for contempts : for it may 
be faid, that if it is incidental to the courts of Weſtminſter Hall A 2. A-<- 
fo to vindicate their authority, much more ſhould ſuch powers AX. If: 
be incident to the aſſertion of authority by the two houſes of 
parliament, eſpecially by the houſe of lords exerciſing an appel- 
lant juriſdiction over the higheſt of thoſe very courts.— This 
argument 4 minors ad majus is very often of great force in law 
as well as otherwiſe, and it is adverted to. accordingly in fol. 
253 and 260 of Lord Coke's Commentary on Littleton. But I 
am not convinced of it's being applicable in the preſent inſtance. 
Indeed, I am far from ſubſcribing to all the latitude of the doc- 7 
trine of attachment for contempts of the king's courts at Weſt.. 
minſter Hall, eſpecially the King's Bench, as it is ſometimes 
ſtated, and it has been ſome times practiſed. But I do not mean 
here to attempt diſcriminating, what is the legal boundary of 
the doctrine, and what is exceſs. Without engaging in ſo large 
and arduous a taſk, I ſhall merely ſtate in a brief manner certain 
differences, which occur to my mind, between puniſhment of 
breach of privilege by either houſe of parliament, and. puniſh- 
ment of contempts by the courts of Weſtminſter Hall. —In the 
firſt place the power of the courts of Weſtminſter Hall, fo far 
as it exiſts, is, I conceive, founded, or is preſumed to be founded, 
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upon an immemorial uſage. ' But I am at a loſs for the evidence 
of ſuch an uſage in the caſe of the two houſes of parliament. 
Secondly, the court of Chancery, I apprehend, is an inſtance, 
that ſuperiority or pre-eminence of juriſdiction will not ſuper- 
ſede the neceſſity of uſage: for, though, aecording to the caſes 
in Rolle's Abridgement title AMERCEMENT, and, according to 
other authorities, even the ſteward of a court leet may fine for 
actual contempt in obſtructing it's legal orders; yet Lord Coke 
in his 4 Inſt. 84. gives two ſolemn decifions, one by the ex- 
chequer in the reign of James the firſt, and the other by the 
common pleas in the ſame reign, that the lord chancellor can- 
not fine for diſobedience of a decree made by him in the exer- 
ciſe of his equitable juriſdiction ; and I am not appriſed of any 
overruling of the precedents cited by Lord Coke, even Lord 
Chancellor Nottingham in his manuſcript collections referring 
to this doctrine without gainſaying it.— Thirdly, reaſons may 
be aſſigned, why the powers of the king's courts of record in 
Weſtminſter Hall to fine and commit for contempt ſhould be 
permitted ; and yet the power of either houſe of parliament to 
puniſh breach of privilege, by fine, by impriſonment, and by 
ſtigma, ſhould not be endured. The two houſes of parliament 
have not the ſame occaſion for the power as the king's courts 
of Weſtminſter Hall; for with the latter it is their only re- 
ſource, without ſeeking foreign aid; but the former, in any 
caſe demanding extraordinary puniſhment, might act conjunctly 
againſt the offender in the form of impeachment or by bill of 
pains and penalties. Nor, which is a far more important con- 
fideration, is the power ſo dangerous and fo formidable in the 
hands of the judges, as it would be in the two houſes of parlia- 
ment. 'The judges are ſubordinate and accountable to the king 
and the two houſes of parliament : and if the judges exceed or 
abuſe the power, their conduct is examinable ; themſelves are 

puniſhable, 
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puniſhable, eſpecially by impeachment ; and the ſubje& may 
be redreſſed for injury from having the power miſuſed. But if 
the ſame power was exerciſable by either houſe of parliament, 
to whom would they be accountable, and by whom would 
their exceſs of the power. be relievable? In the one caſe the 
power would be under the check of a ſevere reſponſibility, and 
the party injured by any exceſs or abuſe would be redreſſable by 
ſuperior authority. But in the other caſe the power would be 
in great meaſure uncontroulable, and conſequently would be a 
ſort of deſpotiſm. There muſt be an ultimatum of political 
power in every government ;' and the perſons in whom ſuch 
power is lodged, whoever they may be, will neceſſarily be in 
fome ſenſe abſolute. But it is not eſſential to the preſervation 
of the privileges of the two houſes of parliament, that either of 
them ſhould be ſingly ſo entruſted ; and more particularly it 
ſeems very uncongenial with our mixed conſtitution, that the 
houſe of lords, independently of the king and the houſe of com- 
mons, ſhould have ſuch a power over all the commoners of the 
realm, to the extent of fining without limitation and of im- 
priſoning even for life. —Fourthly, this argument from inferi- 
ority to ſuperiority ſeems to fail in another point of view. If 
it availed for the houſe of lords, I do not ſee, why it ſhould not 
avail for the houſe of commons. Both have equally legiſlative 
and conſultive functions. Both poſſeſs judicial powers; of 
which ſome are exerciſable ſeparately, ſome conjunctly. Parti- 
cularly both are equally intereſted in the preſervation of their 
reſpective privileges; and both equally exerciſe juriſdiction for 
that purpoſe. Both from the nature of their powers have a 
pre-eminence over the courts of Weſtminſter Hall. Therefore 
as far as ſuch a ſuperiority entitles to the powers in queſtion, 
there appears to be as much ground for pretenſion in the houſe 


of commons, as there is in the houſe of lords. But the houſe 
of 
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of commons ſeem to have deſiſted from claiming the powers, as 
if they were, neither neceſſary, nor conſtitutionally belonging, to 
the aſſertion of their privileges. It is now- alſo agreed, as it 
ſeems, that theſe high powers are not exerciſeable by the houſe 
of commons. But what reaſon can be given to ſhew, that the 
argument of ſuperiority over the courts of Weſtminſter Hall 


ſhould be more efficacious for the upper houſe of 2 
than it is for the lower one? | 


| Sucu are the only Wales for theſe powers in the lords, 
which J am able to ſuggeſt as likely to be reſorted to, in aid of 
the ſcantineſs of precedents of exerciſe, and to ſubdue the ſtrong 
objections to ſo high a mode of aſſerting the privilege of a houſe 
of parliament. Such alſo is the manner, in which, as I con- 
ceive, thoſe reaſons may be properly encountered. 


Bur if my view of this branch of the ſubject be correct, 
theſe ſubſidiary reaſons in favour. of the powers ' of the lords 
thus to fine impriſon and puniſh ſummarily, are far from eſta- 
bliſhing ſuch powers, and rather tend to ſhew the invincible- 
neſs of the reaſoning againſt their legal exiſtence. 


UpoN the whole, therefoce, the further I penetrate into the 


foundation of the powers in queſtion, the more I am encouraged 
to doubt the legality of them. Pp 


HERE I ſhall ceaſe 3 conſidering the powers themſelves. 

I have already been gradually carried into a far longer examina- 
tion of them, than I at firſt intended. But I am not ſorry I have 
been thus full in explaining myſelf. . I have a fincere reverence 
for the houſe of lords. Upon all occaſions I ſhall: be prompt to 
expreſs that reverence. The . of 1 it I fee] to be more 
eſpecially 
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eſpecially due on the preſent occaſion ; leaſt, whilſt I queſtion 
the right of the lords to a particular power, I ſhould be miſun- 
derſtood for a perſon adverſe to their general authority. I feel 
alſo, that one way of evincing my high reſpect for the houſe of 
lords is to be laboriouſly explicit in ſtating, why I doubt their 
right to exerciſe the powers in queſtion. By being thus expli- 
cit, I at leaſt hope to prove, that I do not proceed upon light 
and captious grounds. Indeed I flatter myſelf, that I may 
be conſidered as a better friend to the real authority of the houſe 
of lords, than if I was to be the advocate for their exerciſe of 
fuch powers, According to my view of them, they are as un- 
neceſſary to the houſe of lords, as they can be odious and alarm- 
ing to others. To perſuade the relinquiſhment of ſuch powers 
is, I am convinced, to perſuade, what being adopted would en- 
creaſe reſſect and attachment to the houſe of lords, without im- 
pairing actual ſtrength in any point whatever. It may for the mo- 
ment gratify to uphold exceſs of power. But ſuch flatteries 
moſt uſually betray the authority they ſeem to exalt. 


Ix reſpect to the proper manner of controverting the legality 
of Mr. Perry's impriſonment under the late exerciſe of theſe 
powers of fining and impriſoning by the houſe of lords, there 
are, I conceive, four modes of proceeding on his part for that 
purpoſe. Theſe are,—ſuing out a writ of habeas corpus, — 
bringing an action of falſe impriſonment,—petitioning the houſe 
of commons,—and petitioning the houſe of lords. 


I wiLL add ſomething on each of theſe remedies. 


Tux moſt immediate remedy is the habeas corpus. During 
the term it may be moved for in the court of chancery or in 


any of the four common law courts of Weſtminſter Hall. Both 
Ft in 
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in and out of term, either the lord chancellor or any fingte 
judge may be applied to for it. Of obtaining the writ, I pre- 

ſume, there cannot be a doubt. It is the right of the ſubject 

ſecured by ſtatutes. But I cannot encourage the leaſt hope, that 

any relief would be obtained through this medium. Our judges 

have repeatedly declined examining the legality of a commitment 

by either houſe of parliament for contempt. The language of 

the king's bench, in lord Shafteſbury's caſe of impriſonment by 

the houſe of lords in 1679, was, that the commitment was by 

too high a power to be controulable by the courts of Weſtmin- 

ſter Hall. Something of the ſame kind fell from ſome of the 

judges of the ſame court in lord Danby's caſe in 1682. Lord 

chief juſtice Holt, indeed, in the famous Aileſbury caſe in 1704, 

tpn 7 Was of a different opinion. But he was overruled by the three 
Nog res 0-30 other judges of the king's bench, and ſo the priſongers com- 
f ror ene, F by the houſe of commons were remanded. On the com- 
— ä mitment alſo of Mr. Croſbie lord mayor of London by the houſe 


TY 8 


Ha es, Fo Grey, ating ſeparately, but of the courts of common pleas and 


He FA „ exchequer ſucceſſively, againſt meddling with ſuch matters (e). 
it 4 ee 2907 0 ＋ De ee, e, e ee, Her eee, 4 (4:4 
4 egfe fr Fas re edy by Action for falſe impriſonment is hable to the 


ſame difficulty. If ſuch an action was brought, the commit 


ment by the houſe of lords might be pleaded; either to the ju- 
riſdiction, or in bar. In the caſe of Jay v. Topham, which was 
in the 34th of Charles the ſecond, on a commitment by the houſe 
of commons, the defendant pleaded to the juriſdiction of the 
king's bench : and the plea was overruled. But after the revo- 
lution the houſe of commons voted fo overruling the plea to 
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the juriſdiction, and the judgment of the ſame court in ſome 
other actions of the ſame kind, a breach of privilege ; and called 
lord chief juſtice Pemberton and judge Jones to an account for 
their conduct in that reſpect ; /) and it is obſervable, that in their 
defence they admitted the order of the houſe to be a good plea 
in juſtification. This, with what paſſed in the habeas corpus 
caſes I have mentioned, leaves room for ſuppoſing, that in caſe 
of an action by Mr. Perry, the only point would be, whether 


the proceeding ſhould be ſtopped by a plea to the juriſdiction or 
by a plea in bar. 


Tux remedy by petition to the houſe of commons, as I have 

explained in a former part of this opinion, was reſorted to in the 
ſeveral caſes of Fitton Carr and Barnadiſton (g) in the reign of 
Charles the ſecond: and in the firſt of thoſe cafes the com- 
mons appointed a committee, and afterwards heard folemn ar- 
gument at the bar of the houſe: and in the ſecond they ap- 
pointed a committee : and in the third they voted the fine by the 
lords illegal. But ſhould the houſe of commons interfere in the 
preſent caſe by vote or otherwiſe, it might lead to a ſerious diſ- 
pute with the houſe of lords : and this alone, in the preſent cri- 
tical ſtate of public affairs, would probably be deemed a ſufh - 
cient reaſon for declining to take up the buſineſs. 


Tux remedy by petition to the houſe of lords to revoke the 
puniſhment awarded by themſelves, is not open to the ſame ob- 
jection, as a petition to the houſe of commons. In caſe of ſuch 
a petition to the lords, it ſhould be framed in the moſt reſpectful 
language ; and ſhould, I think, pray, that Mr. Perry might be 
heard by counſel againſt the ſentence of the lords on the ground 


(Ff) See 8. State Trials. 
(e) See Pref. to Hale's Juriſd. of Lords“ Houſe, 99. 100. and 115. 
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in and out of term, either the lord chancellor or any ſingle 

judge may be applied to for it. Of obtaining the writ, I pre- 

ſume, there cannot be a doubt. It is the right of the ſubject 

ſecured by ſtatutes. But I cannot encourage the leaſt hope, that 

any relief would be obtained through this medium. Our judges 

have repeatedly declined examining the legality of a commitment 

by either houſe of parliament for contempt. The language of 

the king's bench, in lord Shafteſbury's caſe of impriſonment by 

the houſe of lords in 1679, was, that the commitment was by 

too high a power to be controulable by the courts of Weſtmin- 

{ter Hall. Something of the ſame kind fell from ſome of the 

judges of the ſame court in lord Danby's caſe in 1682. Lord 

chief juſtice Holt, indeed, in the famous Aileſbury caſe in 1704, 

e l was of a different opinion. But he was overruled by the three 

Nos "OL . Sts other judges of the king's bench, and ſo the priſongers com- 

54 22 ih- mitted by the houſe of commons were remanded. On the com- 

F 2 gend 55 mitment alſo of Mr. Croſbie lord mayor of London by the houſe 

A Ho of commons in 1771, there appears to have been a concurrence 

77744, of opinion, not only of lord Mansfield and lord chief juſtice De 

. men, Grey, acting ſeparately, but of the courts of common pleas and 
exchequer ſucceſſively, againſt meddling with ſuch matters (e). 
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riſdiction, or in bar. In the caſe of Jay v. Topham, which was 
in the 34th of Charles the ſecond, on a commitment by the houſe 7 
of commons, the defendant pleaded to the juriſdiction of the 7 
king's bench: and the plea was overruled. But after the revo- 
lution the houſe of commons voted ſo overruling the plea to 
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the juriſdiction, and the judgment of the ſame court in ſome 
other actions of the ſame kind, a breach of privilege ; and called 
lord chief juſtice Pemberton and judge Jones to an account for 
their conduct in that reſpect ; /) and it is obſervable, that in their 
defence they admitted the order of the houſe to be a good plea 
in juſtification. This, with what paſſed in the habeas corpus 
caſes I have mentioned, leaves room for ſuppoſing, that in caſe 
of an action by Mr. Perry, the only point would be, whether 
the proceeding ſhould be ſtopped by a plea to the juriſdiction or 
by a plea in bar. 


Tux remedy by petition to the houſe of commons, as I have 


explained in a former part of this opinion, was reſorted to in the 


ſeveral caſes of Fitton Carr and Barnadiſton (g) in the reign of 
Charles the ſecond: and in the firſt of thoſe caſes the com- 
mons appointed a committee, and afterwards heard folemn ar- 
gument at the bar of the houſe: and in the ſecond they ap- 
pointed a committee : and in the third they voted the fine by the 
lords illegal. But ſhould the houſe of commons intertere in the 
preſent caſe by vote or otherwiſe, it might lead to a ſerious diſ- 
pute with the houſe of lords : and this alone, in the preſent cri- 
tical ſtate of public affairs, would probably be deemed a ſuffi- 
cient reaſon for declining to take up the buſineſs. 


THE remedy by petition to the houſe of lords to revoke the 
puniſhment awarded by themſelves, is not open to the ſame ob- 
jection, as a petition to the houſe of commons. In caſe of ſuch 
a petition to the lords, it ſhould be framed in the moſt reſpectful 
language ; and ſhould, I think, pray, that Mr. Perry might be 
heard by counſel againſt the ſentence of the lords on the ground 


(Ff) See 8. State Trials. 
(2) See Pref. to Hale's Juriſd. of Lords“ Houle, 99. 100. and 115. 
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of error. Whether ſuch a hearing would be granted, appears 
to me uncertain, There may be ſeveral precedents of ſuch a 
hearing. But hitherto I have not met with any inſtance, except 
the caſe, which, according to Mr. Grey's account of Mr. Offley's 
argument / at the bar of the commons on the caſe of Fitton, 
was argued at the bar of the lords by lord chancellor Notting- 
ham, whilſt folicitor-general. However I know not what 
ſhould prevent the houſe of lords from hearing an appeal to 
themſelves againſt. their own ſentence. Should the houſe of 
lords ſo review the caſe of Mr. Perry, and be induced to revoke 
their judgment againſt him, I ſhould conſider it as a great victory 
for themſelves, as well as for the conſtitution of which they are 
ſo eſſential a part. The enemies to our conſtitution are, I truſt, 
comparatively few in number, But I am fully perſuaded, that 
they are the only perſons who would not have reaſon to rejoice 


at ſuch a reſult. 


F. H. 
20 May 1798. 


(+) 2, Grey's Deb. 101. 
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[The following diſcourſe, in the form of an opinion on the effect 
of the king's pardon of perjury, originated from a doubt, whether 
the incapacities of being a witneſs and of being a juror from con- 
viction of perjury at common law could be removed by the king's 
pardon. It was of great importance to the party concerned, to | 
have the grounds of that doubt thoroughly inveſtigated. With 
that view the author of the following diſcourſe was urged to con- 
ſider the matter at large ; and not only to give his opinion ; but to 
be full and particular, in ſtating the reaſons and authorities, by 
which it ſhould be governed. This he found no ſhort or eaſy 
taſk to perform. But he had afterwards the ſatisfaction of learn- 
ing, that a very diſtinguiſhed King's counſel, who had been com- 
ſulted in prior ſtages of the caſe, and whoſe mind at one time 
heſitated on the point, entirely acceded to the dottrine aſſerted 
in the following diſcourſe or opinion, and acknowledged the 
power of the crown to be proved in the full extent contended for.] 


— — OT —— 


WO caſes were lately laid before me in reſpect to Mr. 
* * . Upon the firſt of them I gave it as my opinion, 
that his expulſion from the houſe of commons in 1784 could | | 


not 
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not diſqualify him from being eligible in a future parliament, 


and I explained the reaſons of being clear as to this point ; and 
the letters patent pardoning the perjury, for the conviction of 
which he was expelled, being afterwards laid before me, I was 
further of opinion, that, as the conyiction was on an indictment 
for perjury at common law, the king's pardon had ſo entirely 
done away the effect of the conyiction, as not to leave any legal 
objection to his being elected a member of parliament or to his jit- 
ting as fuch,—Upon the ſecond of the caſes, which in effect 


involved a general queſtion, whether the pardon had not legally 


removed every poſſible incapacity from the conviction, I did not 
feel myſelf authorized to write in the ſame unqualified way. In 


- general I thought it clear, that the pardon had in point of legal 


effect reſtored Mr, * * * *, But I pointed out, that there was 
a conſiderable weight of authorities, againſt the ſufficiency of 
the pardon to exonerate him from the incapacity of being a wit- 
neſs and from the incapacity of being a juror. At the ſame time 
I mentioned, that the more recent authorities appeared to me to 
be for his competency to be a witneſs ; and that I did not ſee, - 
how in principle that competency could be admitted without 
admitting the other competency. 


I AM now called upon to reconſider the opinions thus already 
given upon Mr. * ,s caſe and to give my further ſentiments 
at large. 5 


Tuis call upon me for a further and full opinion, I underſtand 
to be, chiefly with a view to the point on the ſufficiency of the 
royal pardon to reſtore the capacity of Mr. * * * to be ſworn 
as a witneſs and his capacity to be upon a jury. Nor do I won- 
der, that there ſhould be a particular anxiety on this head. Not 

to 
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to have credit enough to be permitted to give evidence or to be 
entruſted as a juryman, would certainly be ſtigmas of a moſt 
mortifying deſcription ; and with theſe remaining, it would be 
little comfort to be capable of being elected into parliament. 
Beſides if it could be ſhewn, that two ſuch degrading incapa- 
Cities adhere to Mr. * * * * notwithſtanding the pardon, and are 
{till unrevoked, it might endanger his capacity to ſit in parlia- 
ment. I fay, that it might endanger this latter capacity ; be- 
cauſe not to endure a perſon as a juror, or even as a witneſs, 
and yet to admit the ſame perſon to a ſeat in parliament, might 
be conſidered as a ſtrange inconſiſtence; and thence there would 
ariſe with thoſe, to whom it belongs to adjudge the point, a 
ſtrong temptation to conſtrue our law differently. 


UNDER the explanation thus given, I ſhall now proceed to 
conſider the queſtion, whether Mr. ** * is or is not exone- 
rated by the king's pardon from the two incapacities of being a 
witneſs and of being a juror, 


THz queſtion depends upon the force and extent of the 
| king's power or prerogative of pardoning. That without a par- 
don Mr. ** ** would be under ſuch incapacities, cannot I 
conceive be denied. Lord Coke in his firſt Inſtitute fol. 6. 
ſtates both of them to ariſe from conviction for perjury, and 
refers to the antient authorities; and the writers upon our law 
ſince his time follow him in this without the leaſt heſitation. 
Nor if Mr. * * * had been convicted upon the /tature of the 
5th of Elizabeth, would it be eaſy to make out, that his inca- 
pacity to be a witneſs would be removable without a ſtatute 
pardon. The ſtatute of Elizabeth is conſtrued to make diſa- 
bility to be a witneſs part of the puniſhment ; for it enacts, that. 


the oath of the perſon convicted of perjury againſt the ſtatute 
ſhall 
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ſhall not be received in any court of record, until the judgment 
againſt him ſhall be reverſed by attaint or otherwiſe. Indeed 
ſome perhaps might queſtion, whether it 'was intended by the 
ſtatute, either to make ſuch diſability a part of the judgment, or 
to reſtrict the king's prerogative of pardoning ; and I obſerve 
that Lord Hale, in his Hiſtory of the Pleas of the Crown, vol. 
2. p. 278, attributes reſtitution of credit to the king's pardon 
of perjury, without the leaſt hint of a difference in this reſpect 
between perjury on the ſtatute and perjury at common law. 
But in the caſe of the king againſt Ford Salk. 690 and 691, 
Lord Holt is ſtated to have adopted the diſtinction; and in the 
prior caſe of the king againſt Gripe 1. L. Raym. 256. he appears 
to have explicitly avowed the ſame doctrine ; and he is followed 
in it by my Lord Chief Baron Gilbert and the ſubſequent writ- 
ers on the law of evidence; and ſo far as the doctrine depends 
; on the diſability's being part of the judgment, it is ſanctioned 
| by the form of entering judgment in Lord Coke's entries fol. 
368. Beſides, where parliament impoſes a diſability, to attri- 
bute to the king ſingly a power of removing it, might at leaſt 
approach to the aſſertion of a diſpenſing power in the crown; 
and certainly would fall within the compaſs of ſome of the rea- 
ſonings and authorities, ſo properly and forcibly urged againſt 
N ſuch a power in the great caſe in the reign of James the ſecond, 
ö | on the power of diſpenſing with the teſt act. Mr. * * *'S 
conviction having however been for the offence at common 
h law, it is not neceſſary to the preſent caſe to decide, what would 
| be the effect of the king's pardon, where the conviction is upon 
the ſtatute of Elizabeth. Therefore the queſtion in the pre- 
{ ſent caſe is, whether the conſequential diſability to be a witneſs 
and to be a juror from conviction for perjury at common law 


are within the compaſs of the king's prerogative of pardoning. 


IN 
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In conſidering this queſtion, —I I will ſtate the authorities I 
find on the ſubject, adding, as I proceed, ſuch remarks as ap- 
—Pear to me requiſite to explain how the authorities ſeverally 
apply.—II. I will ſtate my own opinion and the reaſons of it. 


I. 


THe firſt authorities I meet with are two caſes of E. 3.—The 
firſt is of 1. E. 3. It is in Fitzherbert's Abridgment title Co- 
rone pl. 281. Tranſlated from the law French, the caſe is as fol- 
lows. In appeal, if the defendant breaks priſon, and is re- 
te taken; he ſhall be ouſted of battle for that cauſe, But if he 
* has charter from the king for this breaking, otherwiſe it is 
% ut patet. Trin. 1. E. 3.“ The ſame caſe is more fully given 
in the Liber Aſiſarum namely 1. E. 3. pl. 3. In Engliſh the 
book is thus. For breaking of the king's priſon the appellee at 
« the ſuit of the party was ouſted of defending himſelf by his 
* own hand, namely, from waging of battle; and afterwards 
* charter of pardon from the king for this breaking was thewn ; 
* and becauſe the breaking is to the king, the opinion of the 
* court was now, that he may defend himſelf, namely, wage 
* his battle, &c.” There is an abridgment of this ſame caſe in 
Brooke's Abridgment title Battail pl. 3. and his ſtatement is to 
the ſame effect. The ſecond of theſe two early caſes was in 
Mich. 2. E. 3. and is in Fitzherbert's Abridgment title Co- 
rone pl. 154. The caſe being tranſlateq is in theſe words, 
%% Nota, that one was appealed for robbing him who ſued the 
*« appeal ; and he faid, that he would defend himſelf by his 
* own hand. Appellor faid he could not do ſo; for he had 
* broken the king's priſon ſince that time. The appellee ſaid 
* that he had not. And writ iſſued to the ſheriff; who re- 
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turned the writ tardily. And the appellee ſays, that the 
„breaking &c. was to the king; and ſhews charter of pardon 
and writ to allow it, and prays that he may defend himſelf. 
« And the opinion was, that he ſhould be received. Vid. 1. 
« Lib. A. p. 3. accordingly as is here. The force of theſe 
two caſes conſiſts in this. The conſequence of breaking the 
1 king's priſon, where one was appealed for a crime, was ſuch 
a diſcredit, as to amount to loſs of the right to chuſe trial by 
4 battle ; and the reaſon, as is fully explained in the chapter on 
counter pleas of battle in Staunforde's Pleas of the Crown, was 
1 : the great preſumption of the appellee's guilt from his breaking 
| priſon, Yet the king's pardon of that offence was held ſuffi- 
cient to reſtore the rights of battle to the appellee, that is, was 


| held ſufficient to reſtore his credit. Theſe two old caſes, there- 
' * fore, ſeem to be ſtrong authorities for the power of the king by 
, pardon to do away the conſequences of crime, as well as to re- 


mit the puniſhment of it. 


The next authority I find is the caſe of Ralph Canon and 
others inthe 11. Hen. 4. It is in the year book of that year fol. 
41. b. and in Fitzherbert's Abridgment title Corone pl. 89. and 
Enditement pl. 25. and in Brooke's Abridgment title Corone pl. 
30 and 188. and title Chartres de pardon pl. 16. The only 
point of this caſe material to the preſent purpoſe is, that Canon 
and the others were indicted for an offence ; and that one of the 
jury, which found the indictment, appearing to have been a 
perſon outlawed on indictment for felony, and another juror ap- 
pearing to have been arraigned for felony and acquitted by be- 
nefit of a genera/ pardon, they were held to be non probi et lega- 
les homines as the law requires, and therefore not competent to 
find an inditment, and ſo the indictment was annulled. The 
concluding words of the year book in this caſe, being literally 
tranſlated 
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tranſlated from the law French, are as follow. © By advice of 
* all the juſtices, in reſpe& that one of the indictors was out- 
« lawed ut ſupra, and another was excuſed and acquitted by 
* benefit of a GENERAL pardon, ſo that they were not probi et 
* ſegales homines to inquire, it was awarded, that all the indict- 
“ ments by them taken were annulled &c.” What is meant 
by the phraſe of GENERAL pardon is open to variety of con- 
ſtruction: for it may mean a pardon of all crimes of all perſons, 
or of all crimes of a particular perſon ; or the pardon meant may 
have been a general pardon of either kind, either by act of par- 
liament, or what, however dubious in point of validity, was for- 
merly ſometimes practiſed, as appears by 3. Inſt. 233. and other 
books, by letters patent. But probably a general pardon by act 
of parliament was meant. At leaſt Brooke ſo underſtands this 
caſe of 11. Hen. 4. for in his notice of the caſe pl. 30 of his 
title Corone his words are, Nota that the court will not nor 
* ought to arraign a felon for a felony pardoned by act of par- 
« liament, though a felon ſhould pray it: quod nota ; for every 
te one ſhall take notice of the act of parliament.” It is proper 
alſo to obſerve, that this caſe is of felony only, and that it aroſe 
only on the capacity of being a juror. 


A further authority is the caſe of Smith v. Shelborne in 41. 
Elizabeth, it was a caſe of prohibition, and is in cro. Elizabeth, 
685. Mo. 916. and Ow. 87. The only point of the caſe ma- 
terial here was, whether, a/ter a general pardon, the ſpiritual 
court was at liberty to deprive a man for ſimony committed Se- 
fore. As to this point the court held, that though the pardon 
diſcharged the puniſhment of ſimony, yet it was the duty of 
the ordinary to ſee, that the church thould not be ſerved with a 
corrupt perſon ; and that the church was never full of him, the 
ſimony having made no parſon ab initio, and the pardon not 
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enabling him to retain. However a majority of the court 
thought, what was charged did not amount to ſimony, and fo 
prohibition was granted; and it is obſervable, that Moore in 
his report makes a quære as to the court's doctrine, that the 
parſon was deprivable notwithſtanding the pardon. 


Another authority is a paſſage in 2. Brownlow's Reports 48. 
at the end of a caſe in the Common Pleas Hilary 8. James by 
the name of Treſham againſt Lamb, with a note to the like ef- 
fect in 1. Brownl. 34. The words of the reporter in vol. 2. 
are, The king pardoned a man attaint for giving a falſe 
„ verdict : yet he ſhall not be at another time impannelled up- 
“ on any jury; for though the puniſhment were pardoned, yet 
« the guilt remains.” From whom this doctrine came, is not ex- 
plained ; and the paſſage is ſo detached from and ſeemingly in- 
dependent of the preceding matter arranged under the caſe of 
Treſham and Lamb, as to make it dubious, whether it is any 
thing more than a looſe memorandum of the reporter. 


The next authority is the caſe of Browne againſt Craſhaw be- 
fore the king's bench in Michaelmas term 11th James the firſt. 
It is reported in 2 Bulſtr. 154, and I cannot find it in any other 
book. It was a caſe of prohibition on a modus decimandi and 
the ſuggeſtion, upon which the application to reſtrain the eccle- 
ſiaſtical court from proceeding was founded, being proved only 
by two witneſſes, both of whom were attainted of felony and 
therefore not good witneſſes in law, Yelverton ſolicitor general 
upon that ground moved for a conſultation to return the cauſe 
to the eccleſiaſtical judge. As there was not any pardon of the 
two witneſſes, the caſe ſeems to have been perfectly clear againſt 
the prohibition. Accordingly a conſultation was granted, and 
as it ſeems without reſiſtance. If there was nothing more in 


the 


KING'S PARDON OF PERJURY. 229 


the report, it would be foreign to the preſent caſe. But accord- 
ing to the report book, it ſo happened, that Lord Coke was car- 
ried into the diſcuſſion of the effect of a pardon in ſuch a caſe; 
and into a denial of the ſufficiency of a pardon to remove the 
diſability from conviction of felony to be either a witneſs or a 
juror, and to have cited the before mentioned caſe in the year 
book of 11. Hen. 4. as an authority for this purpoſe. The 
words attributed to Lord Coke are very pointed. They are 
given thus. It appears by 11. Hen. 4. fol. 41. b. that if one 
« be attainted of felony, and pardoned, he ſhall not afterwards 
* be ſworn of a jury; for that he is not probus et legalis homo, for 
% pena mori poteſt, culpa perennis erit. And therefore ſuch a one 
«*« ſhall not be ſworn of an inqueſt ; and this is a good challenge 
“ to a juror returned to ſerve, that he hath been before attainted 
«« of felony : and though pardoned for the ſame ; yet he is not a fit 
«« perſon to ſerve on a jury, nor yet to be an indifferent witneſs. 
And by the ſame reaſon the teſtimony of ſuch a one for a wit- 
neſs in all caſes is to be rejeffed, And upon the ſame reaſon I 
will not take the teſtimony of a recuſant convicted for a wit- 
neſs: for by the ſtatute of 3. Jam, chap. 5. a popiſh recuſant 
is to be excommunicated, and fo to be taken as an excom- 
6% municated perſon.” After this account of lord Coke's 
words, it is diſtinctly ſtated by Bulſtrode, that the two witneſſes 
were found to have been attainted of felony ; and that therefore 
by the rule of the court the prohibition was diſallowed. Con- 
ſequently what fell from lord Coke as to the effect of pardon 
was quite an extrajudicial opinion. It is alſo obſervable, that 
lord Coke's opinion is. confined to the caſe of conviction of 


Felony. 
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The next authority is the caſe of Cuddington v. Wilkins | 
Mich. 14. James. The cale is reported in Mo. 863 and 872, | 
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and in various other books, namely Ow. 150. 1. Brownl. 10. 
and Hob. 67, and 81. The caſe was thus. It was an action 
on the caſe for calling the plaintiff a thief. The defendant 
pleaded, that plaintiff did ſteal ſix ſheep the 1ſt of Auguſt 16. 
Eliz. and ſo juſtified. The plaintiff in reply, proteſting that he 
did not ſteal the ſheep, pleaded the general pardon of 7th James. 
Upon this the defendant demurred. The whole court was of 
opinion, that the pardon made it unlawful to call the plaintiff a 
thief, and it was adjudged for him accordingly. But in Moore's 
report judge Nichol is ſtated to have ſaid, that if p/aintiff bad 
been convicted, it would have been otherwiſe, which ſeems to 
import a denial of the king's pardon to reſtore the credit of a 
convicted felon. However this little agrees with Hobart's re- 
port of the principle of the court's judgment; for according to 
him the whole court was of opinion, that the pardon clears 
both penam et reatum, that is, as well the crime and infamy as 
the puniſhment ; and the judgment having been delivered by 
Hobart as chief juſtice, he was more likely to be corre& in his 
full account, than Moore in his ſhort note. The words of 
lord Hobart's report being important, I will give the moſt ma- 
terial part of them. They are as follow. It was adjudged 
« for the plaintiff: for the whole court were of opinion, that 
te though he were a thief once; yet when the pardon came, it 
* took away not only pænam, but reatum. For felony is con- 
& tra coronam et dignitatem regis. Now when the king had 
„ diſcharged it, and pardoned him of it, he has cleared the 
«« perſon of the crime and infamy, wherein no private perſon 
« 1s intereſted, but the commonwealth, whereof he is the head, 
« and in whom all general wrongs reſide, and to whom the re- 
« formation of all general wrongs belongs. And therefore 
«« ſuits for defamation by private perſons in ſpiritual courts 
« are pardonable by the king even after ſentence ; becauſe 
though 
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* though they are ſued ſometimes by the party grieved ; yet he 


« js but in the nature of an informer ; and the ſentence is not 
* to give him amends, but pro /alute anime, for example's ſake, 
* And to ſhew the force of the king's pardon the chief juſtice 
* then cited two boooks 1. and 2. E. 3 Fitzh. Corone 281. and 
* 154. wherein it is adjudged that if in an appeal of felony the 
* defendant do offer trial by battail, the plaintiff may counter- 
e plead it, by ſaying, the defendant being apprehended eſcaped 
*« or brake priſon, which preſumes a guiltineſs ; and yet thoſe 
* books are ruled, that if the king pardon that breaking of pri- 
©& ſon, the defendant ſhall be reſtored to the battle; and the 
counterplea taken away. And yet the reaſon of the pre- 
« ſumption of the guiltineſs is the ſame after the pardon as it 
« was before. But the reaſon of the caſe is, that the king's 
* pardon doth not only clear the offence itſelf, but all the de- 
* pendencies penalties and diſabilities incident to it: and that 
« againſt the appellant ; for though the appellant hath an inte- 
« reſt in the original fact, which the king could diſcharge as 
« againſt him, yet, in the breaking of the priſon, he had none 
but oblique.” 


ANOTHER authority, which ſome perhaps may conſider as 
not wholly inapplicable, is an expreſſion of judge Doderidge 
in the caſe of Harris and White before the king's bench Eaſter 
12. Cha. 1. The caſe is reported in Palmer 412 and Latch 
81. It was a caſe, in which a prohibition was moved for, to 
ſtop the eccleſiaſtical court from proceeding for coſts in a ſuit 
for defamation pardoned by the effect of a general pardon. The 


counſel for the prohibition having aſſerted in the courſe of their 


argument, that a pardon pardons the guilt as well as the puniſh- 
ment, judge Doderidge 1s ſtated in the report by Palmer to 


have ſaid, Pardon doth not take away guilt ; God only can 
* pardon 
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. pardon the guilt ;” adding pane poteft toll, eulpe perinnis 


erit. How the caſe ended, is not mentioned: and as to this 
paſſage from Doderidge, it ſeems the expreſſion rather of a re- 
ligious ſentiment than of a legal opinion. 


ANOTHER authority is the ſhort note of an opinion of Rolle 
in Mich. 1653. It is in Stile's reports 388. The words of 
the book are theſe. *© By Rolle chief juſtice, one, that has 
e been burnt in the hand for felony, may notwithſtanding be 
« a witneſs in the cauſe: for he is in a capacity to purchaſe 
& lands, and his fault is purged by his puniſhment.” The ma- 
teriality of this doctrine appears by this, that the burning of 
the hand operates as a ſtatute pardon: and that, as I ſhall pre- 
ſently ſhew, the king's pardon is held to be equally efficacious. 


THe next authority is part of a caſe before the king's bench 
in Mich. term 13. Cha. 2. The caſe is Wicks v. Smalbrooke 
as reported in I. Sid. 51. It appears to have been a trial at 
bar. In the courſe of it, exception was taken to a witneſs; and 
Siderſin's account being tranſlated from the law French is thus. 
« Exception was, that he was convicted of perjury : and they 
e offered a copy of a verdict, upon which there was not any 
judgment, in the time of Oliver protector. But the court 
* would not allow nor receive it; for all is gone and diſcon- 
«« tinued by the alteration of government. But they agreed that 
* evidence to prove him perjured may be now given viva voce. 
And thoſe of the other ſide to make valid the teſtimony pro- 
« duce a pardon of the perjury. Sed per curiam this avails 
e not for this purpoſe ; for this cannot reſtore him to his credit. 
Such is the report in Siderſin. But the fame caſe is reported 
by the name of Fitch and Smalbrooke in Sir Thomas Raymond 
32, and 1. Keble 134. without the leaſt notice in either, of the 
court's 
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court's aſſerting, that a pardon of perjury would not reſtore cre- 
dit. Nor, if ſuch-an opinion did fall from the court, could it be 
otherwiſe than extrajudicial : for, according to all three reports 
of the caſe, not only there was not any judgment on the ver- 
dict finding the perſon guilty of perjury ; but the court agreed, 
that by the alteration of government the proceedings were va- 
cated. Beſides from the report in Keble the objection to the 
witneſs appears to have been offered, not againſt his being exa- 
mined, but againſt his credit after having given teſtimony. 


THe next authority is a paſſage in lord Hale's Hiſtory of the 


Pleas of the Crown vol. 2. p. 278. in the chapter concerning evi- 


dences and witneſſes. After enumerating the various offenders 
incapable or incompetent to be witneſſes from lord Coke's firſt 
Inſtitute, and amongſt the reſt perſons convicted of felony and 
perſons convicted of perjury, lord Hale proceeds thus. But 
« yet in theſe exceptions theſe things are to be obſerved— 1. 
That he, that alleges this exception, ought to ſhew forth a 
e copy of the record atteſted or vouch the roll in court. — 9. 
« That if the king pardon theſe offenders, they are thereby ren- 
« dered competent witneſſes, though their credit is to be ſtill left 
<« to the jury; for the king's pardon takes away pænam et cul- 
* pam in foro bumano, M. 12. Jac. B. K. Cuddington and Wil- 
« kins. But yet it makes not the man always an honeſt man : 
“and therefore he hall not be à jury man. II. Hen. 4. 41. but 
« yet may be a witneſs againſt the opinion of my lord Coke in 
« Craſhaw's caſe M. 11. Jac. B. R. Bulſtrode 154. quod vide.” 
This appears a very deliberate and poſitive opinion of lord 
Hale, both that the king's pardon may reſtore the competency 
of felons convict and of convicts of perjury to give teſtimony ; 
and that the reaſon is the pardon's taking away the guilt 27 re 
humano, as well as the puniſhment. 
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ANOTHER authority is the opinion of lord keeper North, 
whilſt chief juſtice of the common pleas, or rather of him and 
the other judges preſent. It appears in the trial of Mr. Nicho- 
las Reading in 2. State Trials 4th ed. 822. The trial' was be- 
fore commiſſioners of oyer and terminer in April 1679. It was 
one of the trials on account of the popiſh plot, as it was ſtiled. 
Mr. Reading was indicted for corruptly endeavouring to per- 
ſuade William Bedlow, ſo notorious as one of the principal wit- 
neſſes in that myſterious and unintelligible buſineſs, not to give 
evidence againſt lord Stafford and other Roman Catholics. Af- 
ter Bedlow's being for ſome time under examination, Mr. 
Reading to disqualify Bedlow from further teſtimony aſked 
him, whether he had not laid in provisions of fire to burn the 
city of Weſtminſter. This queſtion was objected to, becauſe it 
was making Bedlow the accuſer of himſelf. It was alſo ob- 
jected to, becauſe he had the king's pardon. To this latter 
objection Mr. Reading anſwered, that though the king's pardon 
remitted the puniſhment, it did not hinder objecting to invali- 
date his teſtimony : and that, notwithſtanding the pardon, he 
was not a lawful witneſs. But Mr. Reading was informed by 
lord North, that there was this dilemma againſt the queſtion. 
If Bedlow had not a pardon he was in danger of death from an- 
ſwering the queſtion. If he had a pardon, it took away as well 
ALL CALUMNY, as liableneſs to puniſhment, and ſo ſet him right 
againſt all. Accordingly Bedlow was held to be a lawful wit- 
neſs at all events; and his examination proceeded. 


THE next authority I find is the opinion of the king's bench, 
on the trial of Mrs. Cellier for high treaſon at the bar of that 
court in Trin. Term 1680. Mrs. Cellier was one of thoſe ac- 
cuſed as a party to the popiſh plot in the latter ſtage of the 
diſgraceful proſecutions on that account. Dangerfield, a man 


of 
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of the moſt infamous character, and founder of what is called 
the meal tub branch of the accuſation, was adduced as a witneſs 
to prove the charge. But it was objected againſt his being re- 
ceived as witneſs, that he had been ſeveral times convicted 
of cheating, and had been ſet upon the pillory, and had been 
whipped : and when he would have produced a pardon of thoſe 
offences, Mrs. Cellier produced againſt him a conviction of fe- 
lony, upon which he had been burnt in the hand, and an out- 
lawry for another felony ; and both the conviction and the out- 
lawry were out of the pardon ; and his teſtimony was ſet aſide. 
This is the account in Sir Thomas Raymond's Reports, 369 : 
and the court's refuſal of Dangerfield as a witneſs appears alſo 
in the trial printed in 3. State Trials 4th ed. 32. But Sir 
Thomas Raymond, who was a judge of the king's bench at the 
time, adds what is not noticed in the printed trial, namely, that 
it was debated, whether, in caſe of conviction of a felony, a par- 
don would reſtore the perſon to be a good witneſs: and that 
lord chief juſtice Scroggs and himſelf were of opinion againſt the 
pardon's reſtoring the credit. However Sir Thomas adds, that 
the judges Jones and Dolben were contra: and that, on con- 
fidering lord Hobart's report of the before mentioned caſe of 
Cuddington and Wilkins, he Sir Thomas Raymond came over 
to their opinion. What alſo very much detracts from the 
weight of Scroggs's opinion is, that, though in the early trials 
for the popiſh plot he acted like a zealot in the cauſe of the 
proſecutions ; yet having afterwards diſcovered the averſion of 
the king and courticrs to the proſecutions, he became a convert 
to their ſide of the queſtion; and in the latter trials, one of 
which was that of Mrs. Cellier, he was as bitter and outrage- 
ous againſt the crown witneſſes, as he had before been againſt 
the priſoners. Of ſuch a judge the opinions deſerve little at- 


tention. Whoever alto reads the trial of Colman in ? State Trials 
II h 2 and 
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and the trial of Mrs. Cellier in the 3d volume, will, I pre- 
ſume, ſufficiently ſee the juſtice of this cenſure ; and will eafily 
give credit to the ſevere character Mr. Roger North in his 
Examen, notwithſtanding all his ſtrong prejudices for the king 
and court, exhibits of Scroggs on the ſame account ; and will not 
be ſurprized, that Scroggs's groſs behaviour on the trials for the 
popiſh plot ſhould form one of the articles for which he was 
impeached by the commons in January 1680-1. 


Tux next authority is a caſe, which followed cloſe upon 
Mrs. Cellier's trial, and aroſe alſo on the competency of Dan- 
gerfield the ſame witneſs ſhe ſucceſsfully objected to. The caſe 
occurred on lord Caſtlemaine's trial for high treaſon, which was 
at the bar of the king's bench a few days after Mrs. Cellier's 
trial, and was another of the popiſh plot caſes. The trial is in 
vol. 3. of the State Trials; and fo far as the objection to Dan- 
gerfield's competency goes, is reported in Sir Thomas Ray- 
mond 379. and 1. Ventr. 349. Dangerheld being offered as a 
witneſs, notwithſtanding what had paſſed on his rejection in the 
recent trial of Mrs. Cellier, lord Caſtlemaine immediately ob- 
jected to him, on the ground of his having been convicted of vari- 
ous crimes ; namely as Sir Thomas Raymond, who was one of the 
judges at the trial ſtates, of felony upon one indictment, and of 
being pilloried for cheating upon ſeveral other indictments. 
The anſwer was a king's pardon, which upon examination was 
found to extend, as well to the other crimes of which he had 
been convicted, as to the felony for which he had been burnt in 
the hand. A more provoking caſe to induce the rejection of a 
witneſs, if the law was not clear to the contrary, could not 
well be imagined. But this was not all: for, from the diſre- 
repute into which the ſtory of the popiſh plot had juſtly fallen, 
and from the known anxiety of king Charles the second and his 
court 
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court to diſappoint the proſecution, there was every temptation, 
which complaiſant and yielding judges could wiſh for, to in- 
duce a concurrence with the opinion, which Scroggs had de- 
clared upon Mrs. Cellier's trial and Sir Thomas Raymond alſo 
had for a time adopted. Nor was Scroggs himſelf a little eager 
to maintain his former opinion: in doing of which he was fo 
forward, that in ſtating what the point was, which the counſel 
were to argue, he in a manner decided the point before hand ; 
for he told them peremptorily, that no pardon could ever make 
a perſon convicted of perjury a witneſs, and that a pardon does 
not make an honeſt man. But, notwithſtanding all Scroggs's 
zeal to carry his point, and for that purpoſe thus anticipating the 
arguments of counſel by a peremptory opinion againſt the effi- 
cacy of the king's pardon to reſtore credit; and notwithſtand- 
ing all the interruptive difficulties oppoſed by him and the other 
judges to the counſel for the proſecution, whilſt they were 
arguing the point ; the reſult was, that, after ſending to conſult 
the judges of the common pleas and finding their opinion to 
be for Dangerfield's competency, the king's bench gave way, 
and admitted Dangerfield as witneſs. What were the exact 
reaſons, upon which the competency was at laſt allowed, is not 
very clearly or conſiſtently given. Upon the whole, however, 
it ſeems, that they held a general pardon not ſufficient to reſtore 
the credit in the caſe of felony, and therefore, ſo far as felony 
was objected, grounded themſelves upon the effect of the /fatute 
pardon, as it is called, from the burning of the hand ; and that as 
to the other convictions, namely, for cheating, the king's pardon 
made Dangerfield a good witneſs. But the counſel for the pro- 
ſecution put the caſe for the competency upon the ſuthciency of 
the king's pardon to reſtore the credit for the felony, as well as 


for the other offences; and ſo great an impreſſion do they ap- 


pear to have made, that, according to the account in the 
printed 
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printed trial, the court had almoſt yielded the point before the 
return of Mr. juſtice Raymond from the common pleas. It 
alſo deſerves attention, that the ſame counſel not only urged 
lord Hobart's doctrine of the efficacy of the king's pardon to 
purge the crime as well as remit the puniſhment, but confi- 
dently infiſted upon their having the conſtant practice in their 
favour both for felony and perjury. Here it ſhould be remem- 
bered, that Sir Thomas Raymond in his report of Mrs. Cellier's 
caſe, acknowledges having become a convert to lord Hobart's 
doctrine of the pardon's purging not only the puniſhment of the 
crime, but the conſequential diſabilities from it. 


Ta1s caſe of lord Caſtlehaven is the laſt authority, I find, on 
the point about ſufficiency of the king's pardon to reſtore credit, 
prior to the revolution. 


THe authorities, which I meet with ſince the zra of the revo- 
lution, are as follow : 


Tur firſt is Croſby's caſe in the King's Bench Eaſter Term 
7. Will. 3. reported in Skinn. 578. Salk. 689. 5. Mod. 15. and 
1. Lord Raym. 39.—Croſby was indicted for treaſon ; and one 
Aaron Smith being produced to prove a material paper, the 
priſoner objected to him, becauſe he had been pilloried, on 
judgment for a miſdemeanor in writing ſome paper, which was 
deemed to contain ſcandalous reflections on the government in 
the latter end of Charles the ſecond's reign. Winnington was 
aſſigned as counſel for Smith. On the one hand the counſel for 
the crown argued, that it was the crime, which conſtitutes in- 
famy, and not the judgment ; and that the judgment, if there 
was any crime, was for one, which did not deſerve ſuch a judg- 
ment; and therefore that Smith had not loſt his /zberam legem. 

On 
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On the other hand it was inſiſted by Winnington for the pri- 
ſoner, that the judgment being unreverſed, the objection of it's 


being difproportionate did not lie. But, as Skinner reports the 


caſe, lord chief juſtice Holt “ put them in mind of the king's 
* pardon, which he ſaid had given him a new credit. As in 
« caſe he had been attainted of felony or treaſon, now he may 
* not be a witneſs. But if the king pardon him, he may be a 
« witneſs, for now the king has given him a new credit. And 
« he ſaid, if he be convict of perjury and pardoned, he may be a 
« twoitneſs.” And ſo adds Skinner the witneſs was ſworn. Then 
Skinner mentions that Holt ſaid, if the pardon had not been 
in the caſe he would not ſay what had been the conſequence.” 
But, as to this point Skinner ſtates judge S. Eyres to have ſaid, 
* he had always thought, it is the crime which makes a man 
* infamous, which indeed ſoon after was ſo ſettled : though 
not being ſo at the time, Skinner properly adds, as to this lat- 
ter point, . zdeo guare.” © But,” adds Skinner, Holt chief 
« juſtice was clear, that the pardon had reſtored him ad /iberam 
« /egem, and that he ought to be a witneſs.” So far I take the 
caſe from Skinner's report. But it appears from the report in 
lord Raymond and Salkeld, that the pardon was not a king's 
pardon by letters patent to Smith particularly, but a general 
pardon by the king and queen by act of parliament in 2. of Wil- 
liam and Mary, namely, the act chap. 19. of that year, which 
is intitled, © an act of the king and queen's molt general gra- 

„ cious and free pardon.” However it's being a pardon by 

ſtatute doth not appear to have been considered as making any 

material difference. On the contrary, lord Holt, as well in lord 

Raymond and lord Salkeld, as in Skinner, is ſtated to have ſpoken 

on the effect of pardon in reſtoring credit, without diſtinguiſh- 

ing in the leaſt between the two kinds in that reſpect. Nor is 

there a word in either of theſe three reports, diſtinguithing per- 


jury 
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jury from the caſes of treaſon and ſelony. Indeed the report in 
3. Mod. makes lord Holt in one paſſage to ſpeak, as if a pardon 
would not reſtore the /iberam legem in caſe of perjury. But it 
ſeems highly probable, that this is a miſtake in this latter re- 
port: for there is not a word to that effect in lord Raymond or 
Salkeld, and the direct contrary is ſtated in Skinner. Nay, the 
principle of the doctrine attributed to lord Holt in 5. Mod. is 
inconſiſtent with ſo diſtinguiſhing perjury from the higher of- 
fences of treaſon and felony ; for the principle there ſtated is, 
that the diſability to be a witneſs is a conſequence of the crime, 
and that the crime is diſcharged by the pardon ; and to uſe lord 
Holt's own words in 5. Mod. where he compares the caſe of 
Smith with the caſe of attainder for treaſon and felony, the diſa- 
bility is as much a conſequence in the one caſe as in the other. 
Beſides, the caſes I have ſtill to mention, will furniſh ample 
evidence, that lord Holt thought the diſability from perjury to 
be equally within reach of the effect of pardon, as the diſability 


from crimes of a higher order, 


A 8EcoNnD authority, ſubſequent to the revolution, is an in- 
cidental opinion of lord Holt arguendo in the caſe of the King 
v. Griepe in B. R. Mich. 9. W. 3. This caſe, which I have 
before ſhortly cited for another purpoſe, is in 1. Lord Raymond 
43. 2. Salk. 513. Carth. 421. Com. 421. Com. 43. and 5. 
Mod. 343. The points on the caſe were only on the ſufficiency 
of an information for perjury at common law. But this led to 
much diſcourſe about the difference between perjury at com- 
mon law and perjury on the ſtatute of queen Elizabeth. Ac- 
cording to lord Raymond's report, lord chief juſtice Holt in an- 
ſwering an argument from the bar which imported, that the 
nature of the offence was not of the ſame nature on the ſtatute 


as at common law, thus expreſſed himſelf. There is no rea- 
“ fon 
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“ ſon for any diverſity in the crimes upon ſtatute or common 
% law. But the puniſhments are different: for in convictions 
* on the ſtatute diſability is part of the judgment: but at com- 
«« mon law it is only a conſequence : and therefore in this caſe 
* the king may pardon and re/{ore the party to his te/timony ; but 
upon the ſtatute he cannot.” He then mentions other diffe- 


rences. This opinion of lord Holt is not in lord Raymond 
only. The effect of it is alſo in Salkeld and Carthew. 


Tux third caſe ſince the revolution, as to the effect of the 
king's pardon in giving credit, is that of Ambroſe Rookwood, 
who, as one concerned in the plot for aſſaſſinating king William, 
was tried for high treaſon before commiſſioners of oyer and 
terminer in April 1696. The trial is in vol. 4. of the laſt edi- 
tion of the State Trials: and an account of the point of law, 
which aroſe during the trial, is in Reports tempore Holt 685. 
The judges, who appear to have fat as commiſſioners on the trial, 
were lord chief juſtice Holt, lord chief juſtice Treby, lord chief 
baron Ward, and Mr. juſtice Powell. The firſt witneſs exa- 
mined againſt Rookwood was captain Porter, who had been 
deeply concerned in the plot ; but became king's evidence on 
the trials for it. The moment Porter was called, the counſel 
for the priſoner objected to Porter's being ſworn, on the ground 
of his having been convicted of manſlaughter in the 36th of 
Charles 2: and the record of the conviction was produced. On 
the other hand it appeared, that he had pleaded the king's 
pardon, and that in conſequence of the pardon he was not 
burnt in the hand. It was noticed alſo, that there had been ſe- 
veral acts of pardon ſince. But in the arguments, I obſerve, that 
the caſe was put chiefly on the king's pardon indepcndent of the 
acts of pardon. Thus it became a direct queſtion before the 
court, whether a perſon found guilty of manſlaughter, and not 
burnt in the hand, but pardoned by the king, remains unquali- 
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hed to be a witneſs. The objection to be a witneſs was ſtrongly 
and ably argued by the counſel for the priſoner. They relied 
upon the caſe of the jurors in the year book of 11. Hen. 4th 
and in 2. Brownlow 47. and the report of lord Coke's doctrine 
both as to a juror and witneſs in 2. Bulſtrode ; and they endea- 
voured, not only to convert the doctrine in lord Caſtlemaine's 
caſe into an authority for them, but to avoid the late deciſion 
as to Aaron Smith's being a witneſs in Croſby's caſe, by ſug- 
geſting, that Smith was received as a witneſs, becauſe the of- 
fence, for which he was pilloried, was not infamous. They 
alſo attempted to diſtinguiſh the king's pardon from tlie ſtatute 
pardon by burning in the hand. And in reſpect to the acts of 
parliament, it was inſiſted, that they did not operate; becauſe 
Rookwood was previouſly pardoned by the king. But it was all 
in vain: and Porter was held a good witneſs. In every part 
of the argument lord Holt was explicitly againſt the objection 
taken. He adopted the doctrine of lord Hobart, that pardon 
takes away tam reatum quam pænam, the guilt as well as the 
puniſhment, the conJequences of the crime as well as the puniſh- 
ment of it. Lord Holt held the king's pardon as operative, as 
the ſtatute pardon by the burning of the hand. He held the 
king's pardon under the great ſeal to have the full effect of a 
pardon by act of parliament. He held the king's pardon to 
have made Porter probus et legalis homo to all intents and pur- 
poſes. He held it to have requalified him, not only as a w:- 
reſs, but even as a juror: obſerving however, that the caſe of the 
juryman was not the caſe before the court ; and that there were 
many cafes, wherein a man may be a witneſs, who cannot be a 
juryman. He denied, that the acts of pardon were to be 
thrown out of the caſe ; becauſe if any thing remained to be 


done, they ſupplied the defect: but added that the king's par- 


don was ſufficient. He peremptorily denied, that Smith's caſe 
was decided upon the ground of the crime's not being infamous, 


ſaying, 
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ſaying, © No, no; we did not meddle with that, but went up- 
* on the pardon.” The words of lord Holt, in the cloſe of 
the argument, where he anſwers the objection, that pardon by 
an act of parliament removes diſabilities, which are beyond the 
king's pardon, being very important, I will give them at length 
from the printed trial. Theſe are the words. © Why, the 
very parliament pardon comes from the king. The king 
“ has a full power of pardoning ; and where he does pardon 
under the great ſeal, it has the full effect of the parliament 
* pardon. A pardon before attainder prevents all corruption 
« of blood: ſo that though a man forfeits his goods by convic- 
“ tion; yet after a pardon he is capable of having new goods, 
“ and ſhall hold them without any forfeiture whatſoever ; for the 
ce pardon reſtores him to his former capacity and prevents any 
« further forfeiture. Indeed, if he had been attainted, where- 
* by his blood was corrupted, no pardon, whether it were by 
e the king or by the parliament, could purge his blood, with- 
* out reverſal of the attainder by writ of error or act of par- 
« liament, or expreſs words in the act to reſtore blood. But 
« either pardon makes him a new creature, gives him new ca- 
e pacity, and makes him to all intents and purpoſes from the time 
« of the pardon to be provus et legalis homo, and a good witneſs. 
Indeed this crime might be objected againſt his credit. But 
« it is not to be urged againſt the ſufficiency of his evidence, 
« that is, his being a witneſs.” Upon this cloſe of the argu- 
ment captain Porter was ſworn and gave his evidence: and it 
ſhould be attended to, that great part of lord Holt's words are 
expreſsly given as the opinion of the whole court; and that no 


part appears to have been diſapproved of by the other judges. 


A fourth caſe ſince the revolution is the earl of Warwick's 
trial for murder before the houſe of lords in March 1699. It 
is in the 5th vol. of the 4th edition of the State Trials; and 


112 there 
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there it appears, that it was propoſed by lord Warwick to exa- 
mine Mr. French, who had been indicted as an aider in the 
murder, and had been found guilty of manſlaughter, and allowed 
his clergy, but had not been burnt in the hand, that having been 
reſpited, nor was pardoned. © The counſel for the crown ob- 
jected to his competency as a witneſs, and the point was ſolemnly 
argued. The great ſtreſs of the argument for the competency 
was, that before the ſtatute. of 18. Eliz. chap. 7. which takes 
away delivering over chargeable felons to the ordinary for pur- 
gation, if they could purge themſelves of the crime before him, 
they became reſtored to credit and their former capacities, as if 
there had not been a conviction: that the ſtatute of Elizabeth, 
in ordering ſuch perſons after clergy allowed and burning in the 
hand to be enlarged and delivered out of priſon, was conſtrued 
to be equivalent to purgation, in reſpect of its not leaving the 
opportunity of making it, and ſo was held to be giving the be- 
nefit of purgation as if made, and conſequently like purgation 
to operate as a full pardon : that the omiſſion of the burning of 
the hand ought not to prevent ſuch benefit : and that the caſe 
of Searle and Williams in Hobart's Reports contained an opinion, 
for conſidering the allowance of clergy as the eſſential thing, and 
the burning of the hand as not material in this reſpe&t. But the 
ſtatute of 4. Hen. 7. which introduced burning of the hand, 
having directed it to precede the delivery of the felon to the 
ordinary for purgation ; and the ſtatute of Elizabeth, in ſubſti- 
tuting diſcharge for delivery to the ordinary, having followed the 
ſame order; the judges were of opinion, that the burning of the 
hand was as eſſential a preliminary to enlargement from priſon 
as it had been to a purgation ; and that lord Hobart's opinion 
was miſunderſtood. Upon this fort of explanation from lord 
chief juſtice Treby, who delivered an elaborate argument on the 
occaſion ; and upon finding, that the other judges concurred 
with him in not thinking Mr. French a good witneſs ; he was 

| rejected 
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rejected by the lords. I am thus particular in ſtating the deci- 
ſion in this caſe of lord Warwick; becauſe it was admitted by 
all, that if there had been a king's pardon in this caſe, it would 
have ſupplied the want of a burning in the hand, and have 
equally reſtored the credit of the witneſs. In his argument, 
lord chief juſtice Treby moſt expreſsly puts the king's pardon 
and the party's being burnt in the hand upon the ſame footing. 
Nor were the counſel for the crown leſs explicit in admitting 
the ſufficiency of the king's pardon to have given new credit to 
the witneſs ; the attorney general the ſolicitor general and Mr. 
ſerjeant Wright all agreeing in this. The latter, in his reply, uſed 
words very explicit to that effect. I muſt admit,” ſays the 
ſerjeant, @ pardon reſtores to credit; and I mult likewiſe ad- 
«© mit, that the allowance of the benefit of clergy and burning 
* of the hand upon it amount in law to a pardon or equivalent 
* to a pardon in this matter.” But in truth the ſame thing was 
as fully admitted by the two other counſel, though in other 


words. There was indeed a flender attempt to have Mr. French 


conſidered as having the king's pardon of the burning, there 
having been a privy ſeal for the purpoſe. But the great ſeal 
was wanting ; and as lord chief juſtice Treby properly faid in 
his argument, Here is no pardon, though great preparation 
« for one; for the ſign manual the ſignet and the privy ſeal 
&« are but warrants in ſuch caſes, and countermandable ; but it 
« is the great ſeal, that ſpeaks the king's laſt and irrevocable 
« intent, and paſſeth the pardon or other like thing to be 
« granted; and that hath not been obtained here.“ 


ANOTHER material caſe ſince the revolution is one, which on 
another account I have already ſhortly adverted to, namely, the 
king v. Ford in 2. Salk. page 689. and again in page 690. and 
as it ſeems in 12. Mod. 359. though there the name is different. 
It was a trial at bar in the king's bench in Mich. 12. W. 3. upon 

| a traverſe 
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a traverſe out of chancery. One, who was a convict of barratry 
or the crime of being a common ſtirrer of ſuits amongſt others, 
and had been fined 500 marks, but had not been adjudged to 
ſtand in the pillory, was produced as a witneſs. The court ap- 
peared to have determined three points; namely, — I. that bar- 
ratry was a crime of an infamous nature; and therefore convic- 
tion of it diſabled a perſon from being a witneſs : — 2. that the 
not having been ſentenced to the pillory made no difference, 
the diſability ariſing from the infamy not of the puniſhment but 
of the crime : — and 3. that the diſability, not being part of the 
judgment, was done away by the late general pardon. In 
ſpeaking to the laſt of theſe points, lord Holt according to Sal- 
keld thus expreſſed himſelf. If one be convict of perjury 
* upon the ſtatute, he cannot be reſtored to his credit by the 
* king's, pardon; for by the ſtatute it is part of the judgment, 
* that he be infamous and loſe the credit of teſtimony ; but he 
« may by a ſtatute pardon. But in other caſes, where the in- 
« famy is only the conſequence of the judgment, the king's pardon 
«« may reſtore the party to his teſtimony.” What lord Holt 
| here ſaid as to the. difference between a ſtatute pardon and a 
king's pardon may at firſt ſeem to claſh with his putting both 
on the ſame footing in the before mentioned caſe of Rook wood. 
But the two opinions may be reconciled, by underſtanding him 
in Ford's caſe to mean a ſpecial ſtatute pardon, that is a ſtatute 
pardon expreſsly reſtoring the credit, or expreſsly repealing the 
judgment. + 


ANOTHER caſe ſince the revolution, containing ſome doctrine 
on the power of the crown by pardon to give new credit, is Dr. 
Bentley againſt the biſhop of Ely as reported in Fitzgibbons, 

- 107. The caſe was in the king's bench in Michaelmas term 
3. Geo. 2. It was the caſe of a prohibition moved for on the 


part 
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part of Dr. Bentley to ſtop the biſhop of Ely, from proceeding 
as viſitor of Trinity college Cambridge with certain charges 
againſt: Dr. Bentley, for miſconduct in his office of maſter of the 
college. One ground for the prohibition was, that the facts 
charged were committed before an act of pardon then lately 
paſſed; and therefore that they were remitted, ſo that there 
was no crime to enquire of. In anſwer to this ground, the 
counſel againſt-the prohibition, after endeavouring to ſhew, that 


offences againſt the private ſtatutes of a college were not crimes 


within the act of pardon, thought fit co puſh their argument one 
ſtep further as to the point, by obſerving, that though the crime 
ſhould be pardoned, yet the guilt remained. But lord chief 
juſtice Raymond denied, that the crime being pardoned the guilt 
remains; and ſaid it was expreſsly adjudged otherwiſe in the 


caſe of Aaron Smith by Holt chief juſtice, that by the pardon the . 


party is made a new creature. 


SINCE this caſe of Dr. Bentley and the biſhop of Ely, the point 
as to the king's power of reſtoring credit by pardon ſeems to 
have been quite at reſt ; at leaſt I have not yet met with any 
caſe, in which it has been attempted to queſtion the efficacy of 
a king's pardon in this reſpect. It is obſervable alſo, that the 
general treatiſes upon the law of evidence, publifhed in the late 
reign and fince, concur in treating it as a ſettled doctrine, that 
the king's pardon reſtores credit in felony, and alſo in perjury, 


except where the conviction is. on the ſtatute of Elizabeth, 
which, in reſpect of its appointing the convicted party not to be 


received as a Witneſs till reverſal of the judgment, is conſtrued 
to reſtrain the power of pardoning. Under this qualification 


the ſufficiency of the king's pardon is ſtated in the Theory of 


Evidence and in the Law of Niſi Prius. It is alſo ſo ſtated in the 
prior Treatiſe on Evidence by lord chief baron Gilbert; for 


though 
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though the latter begins with explaining the difference of opi- 
nion, which heretofore prevailed, he concludes the reaſoning for 
the power of the king to reſtore credit with obſerving it to be 
therefore now held as law, that on perjury at common law the 
party pardoned may be a witneſs. Mr. ſerjeant Hawkins, indeed, 
in the chapter on pardon in his ſecond volume on the Pleas of 
the Crown, tells us he does not find it clearly ſettled, whether 
the pardon of a conviction of perjury makes the party a good 
witneſs. But, great as the reſearch of this elaborate and judi- 
dious writer on criminal law muſt be allowed to have been, he 
on this particular point doth not ſeem to have fully inveſtigated 
the authorities for the force of pardon applied to perjury ; as I 
think will appear to any, who attend to the references in the 
firſt edition of his book and the only one in his life time. It is 
to be conſidered alſo that his work was publiſhed before lord 
HFHale's great work on the Hiſtory of the Pleas bf the Crown, and 
before Fitzgibbons's Reports, and lord Raymond's Reports ; and 
conſequently he was unapprized of the authorities, which thoſe 
three books furniſh upon the point. Beſides at the utmoſt Mr. 
ſerjeant Hawkins's book cannot be ſaid to convey any opinion 
againſt the ſufficiency of a pardon to reſtore credit in the caſe 
of perjury. On the contrary by ſtating the efficacy of the par- 
don to produce that effect in the caſe of felony and other crimes 
as a ſettled point, upon principles, which as I mean ſoon to 
ſhew are applicable to perjury alſo, he may be faid only to he- 
ſitate about pronouncing ſuch application to be clearly ſettled. 


4 


II. 


I now come to the explanation of my own impreſſions, as 
they reſult from the preceding ſtatement of authorities and other- 
. wile 


KING'S PARDON OF PERJURY. 


wiſe on the great point in Mr. Atkinſon's caſe; namely, whether 
on conviction of perjury at common law the king's pardon is 
ſufficient to purge the incapacities of being a witneſs and of 
being a juror, more eſpecially the former of theſe incapacities. 


Wren I firſt wrote my ſentiments upon the point, I was 
ſtrongly inclined to think, that there would be found a great 
 preponderancy of argument both on principle and on authorities 
for the ſufficiency of a pardon by the king. But I ſaw ſome 
authority againſt me, particularly the doctrine attributed to lord 
Coke in 1. Bulſtrode : and though I perceived much and more 
recent authority on the other ſide ; yet.I was aware, that, to 
make a juſt eſtimate, a long examination was requiſite ; and 
upon ſo very important and delicate a ſubject, I was afraid of 
being too haſty in my concluſions. Therefore I expreſſed myſelf 
cautiouſly and diffidently. 


| Now, however, that in compliance with the demand upon me 
profeſſionally I have finiſhed the laborious taſk of fully inveſti- 
gating the point to the beſt of my power, and that I have tra- 
velled over the authorities from the earlieſt times to the preſent 
moment, I feel myſelf warranted to be more unqualified both in 
forming and in expreſſing my private judgment. 

ACCORDINGLY I now give it as my opinion, that the inca- 
pacities of being a witneſs and of being a juror, which attached 
upon Mr. * * , from being convicted of perjury at common 
law, are done away by the king's pardon ; and that by force of 
his letters patent containing ſuch pardon he is reſtored to his 
former competency. 


Fox the reaſons of this opinion, I might be content with re- 
| K k ferring 
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ferring to the review I have fo fully given of the caſes and au- 
thorities on the ſubject: for in the courſe of that review may 
be found both the principles and the precedents, which induce 
the opinion I have formed. But ſuch review, though it includes 
the topics and materials of argument, would not allow of an ar- 
ranged and methodized ſtatement- of them. It remains there- 
fore, that I ſhould perform this latter taſk. 


Axp here I ſhall conſider the caſe of Mr. ® * * in two 
points of view,—namely, firſt, upon the intent of the crown in 
granting the pardon to Mr. * * *;—and ſecondly and prin- 
cipally upon the power of the crown to grant that, which the 


pardon an, to grant to him. 


Ueon the intent of the pardon very little bard dating the 
material words of it, will be neceſſary. After reciting the in- 
dictment of Mr. * * * in February 1788 for the perjury im- 
puted to him, the letters patent of pardon take notice, that he 
had by petition to the crown amongſt other things repreſented 


the misfortune of his conviction and his having undergone the 
judgment of the law, and prayed the crown to pardon the con- 


viction and to reſtore him to his former franchiſes. Then the let- 
ters patent recite, that his majeſty, in confideration of certain 
favorable circumſtances appearing to him on Mr. * * *'s behalf, 
was graciouſly pleaſed to condeſcend to his requeſt : and upon 
theſe premiſes, his majeſty, by the letters patent, pardons remits 
and releaſes to Mr. * * * the perjury of which he ſtood con- 
victed, and, amongſt various other ſweeping words, all indict- 
ments impeachments ſuits attainders convictions pains penalties 
and forfeitures or other puniſhments, which he had incurred 
or was ſubject to by reaſon of the premiſes, or which the king 


his heirs or ſucceſſors might hereafter have or claim againſt 
OR Mr. 
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Mr. * * by reaſon of the premiſes. The letters patent 
conclude, with a command to all judges and others, to conſtrue 
the words “ in the largeſt and moſt beneficial ſenſe and for 
the molt full diſcharge” of Mr. * * * according to the inten- 
tion of the letters patent, without any queſtion or delay, and 
without any writ of allowance from the crown, and notwith- 
ſtanding any miſ-recital non-recital or other defect in the letters 
patent. Of a pardon ſo ample in the terms, it ſeems clearly not 
too much to ſay, that the king intended to do all in his power 
for relieving Mr, * * *, from the conviction and judgment of 
perjury, and all conſequential incapacities and diſabilities. 
Therefore, unleſs it was beyond the power of the crown to 
give a new credit to Mr. * * , and to exonerate him from 
diſabilities, his right to be again conſidered as probus et legalis 
Hem», and conſequently as again competent to be both witneſs 
and juror, cannot be properly queſtioned. In effect the caſe is 
the ſame, as if the king had expreſsly reſtored Mr. * * * to 
be a witneſs and to be a juryman : for the king pardons, not only 
all forfeiture, but the crime the conviction and the attainder : 
and it is from the crime, or from the convf#7on, or from the at- 
tainder, or what in the caſe of miſdemeanor is more technically 
the phraſe, the juagment, that whatever diſabilities, whatever 
incapacities, whatever legal conſequences, attached upon Mr. 
* *, mult have ariſen; and ſo ariſing they mult according to 
the intention of the pardon be now diſcharged. 


Ir then there is a difficulty in the caſe, that difficulty muſt 
ſpring, not from the want of language in the pardon or the want 
of intention in the crown to diſcharge Mr. * * * from all 
the legal diſqualifications of the crime conviction and judgment; 
but from the crown's want of power to execute its own pur- 


pole. 
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Tuts brings me to the power of the crown ; and of that my 
opinion 1s, that upon principles and authorities there is a right 
of the crown, by pardon, to remit the diſabilities and incapacities 
from perjury at common law and the conviction and judgment 
for that crime, and to renovate the character of bonus et legalis 
homo to the convicted perſon, as well for the purpoſe of _ a 
witneſs and juryman, as for other purpoſes. 


Uro principle, there are very cogent inducements to ſo con- 
ſidering the king's power of pardoning as fully adequate. 


By the conſtitution of our government, the king is entruſted 
with the power of pardoning crimes. 'This power alſo is ge- 
neral. It is not confined to particular crimes ; it equally 
reaches treaſon and felony, which are the higher claſs, and miſ- 
demeanors, which are the lower claſs. Some exceptions to, and 
ſome reſtrictions upon, this prerogative power of pardoning, 
there certainly are. But in general the power of pardoning is 
one of the leaſt fettered of the king's prerogatives. The king's 
mercy is forcibly deſcribed by lord chancellor Nottingham (*) 
from the roll of parliament of 1. Hen. 4. called Placita Coronæ in 
Parliamento, as appropriated to himſelf above all other ſtates of 
his regality. But if the king could not renovate the character 
of being liber et legalis homo, where the conſequence of convic- 
tion is the loſs of ſuch character, it would be ſo maimed and im- 
perfect a power, as ſcarce to deſerve the name of a power of 
pardoning. Under ſuch a circumſcription the mercy of the 
crown would be almoſt a mockery of the perſon pardoned. In 
the caſe of treaſon and capital felony, it would indeed give life to 


(*) In his TxazATISE ON THE KING's POWER OF GRANTING PaxDonNs In Caszs 
OF IMPEACHMENT, 


the 
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the offender, and a capacity for property ; but it would leave 
him with ſuch ſtigmas and incapacities, as would render his 
living a burthen both to the community and himſelf, In the 
caſe of perjury and other miſdemeanors of an infamous kind, 
where impriſonment or other puniſhment has been previouſly 
undergone, it would leave the pardoned perſon juſt where it 
found him, that is, with a ſtigma of infamy, diſabling him from 
being witneſs or juror, or being otherwiſe conſidered as liber et 
legalis homo; for in ſuch a caſe the only thing left to be remitted 
would be conſequential ſtigma and its diſabling concomitants. 
Thus a power of the king, which, for the ſake of clemency to 
the ſubject, is underſtood to be entruſted to the crown with 
an unuſual. amplitude, would be confined within ſuch narrow 
bounds, as in a great degree to make the mercy of the crown 
impoſſible. So qualifying the power of pardoning would be a 
cruel ſort of inconſiſtency, It would be in one breath to ſay, 
that the king has a power of pardoning a crime ; and in another 
revoking the mercy, by adding, that the legal infamy of the 
crime, the legal diſabilities reſulting from it, muſt ſill adhere to 
the perſon pardoned. Nay, the conſequences of ſuch a circum- 
ſcription of the prerogative of pardoning would be to counteract 
even legiſlative pardons ; for general pardons by act of parlia- 
ment are not conſidered as more operative in favor of the perſon 
pardoned, than a general prerogative pardon. In that reſpect the 
ſtatute pardon and the prerogative pardon have been conſtrued 
in the ſame way. Such was the doctrine of lord Holt, as I have 
already ſtated, on the trial of Rookwood for high treaſon, 
Therefore denying the power of the king by letters patent of 
pardon to remit the infamy reſulting from treaſon and felony and 
from perjury and other miſdemeanors of an infamous kind, would 
be to deny the power of a parliamentary pardon in the ſame 
point, except where ſpecial words were uſed to obviate ſuch an 

| objection ; 
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_ objection ; and ſo general pardons by act of — would 


loſe ou part of their merciful effects. 


Urpon theſe views of the queſtion, as to the power of the 
king to pardon the conſequential diſabilities from conviction of 
perjury, it ſtrikes me, that ſuch a power cannot be denied, 
without inconſiſtency with the amplitude of the prerogative of 
mercy, without inconſiſtency with the nature of the king's 
power of pardoning a crime, without detracting from the effects 
of parliamentary pardon, and without in fome degree . 


to crime a ſpecies of legal unpardonableneſs. 


Ir we look to the objections, which in point of principle are 
made againſt the power of the king's pardon to do away the legal 
infamy of crime and to purge confequential diſabilities, the rea- 
ſoning, as it ſtrikes me, will riſe ſtill higher in favor of ſuch a 


power. 


One objection is the decantatum of the perpetuity of crime. 
The puniſhment, it is ſaid, may be remitted : but the crime is 
perpetual. Pena poteſt tolli; culpa perennis erit. But legally 
there is more of ſound than real force in this pentameter. If it 
means, that a crime committed cannot be revoked ; or that it is 
beyond human power to extinguiſh the remembrance of its hav- 
ing been committed, or to prevent the impreſſions of character 
reſulting from the commiſſion ; the ſentiment is a juſt one. In 
a religious ſenſe alſo, the doctrine may have ſome foundation: 
for certainly it is beyond the power of human laws to pardon 
crimes out of this world; ſuch a power belonging to the ſu- 
preme being only. But, in theſe ſenſes, the doctrine is foreign 
to the political power of pardoning for the purpoſes of political 
ſociety and in foro humano, and inapplicable to the power of re- 

mitting 
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mitting human puniſhment and legal diſabilities. On the other 
hand, if the ſentiment means, that legally and politically crime is 
unpardonable, it. proves too much : for then it would prove, not 
only, that the king could not, but that even parliament could 
not, pardon crime and reſtore criminals to legal qualifications 
and legal competency. Thus the doctrine would lead to abſo-. 
lute unpardonableneſs. 


Another objection, little if in any reſpect differing from the one 
I have juſt mentioned, is, that the king's pardon cannot make an 
honeſt man. Both morally and religiouſly the aſſertion is unde- 
niable. But, like the former objection, it proves nothing as to 
the real queſtion : for though neither the king, nor parliament, 
can create honeſty, or convert guilt into innocence, there is not 
any impoſſibility, that either ſhould have a power of remitting 
legal puniſhment, or of removing legal diſqualifications. It is 
to be conſidered alſo, that there may be perfect innocence not- 
withſtanding legal conviction of guilt : for courts of juſtice are 
not infallible, and both judges and juries may err, and one of the 
reaſons for the power of pardoning is to provide for the protec- 
tion cf innocence againſt human error. This ſecond objection 
therefore fails ; not only by exceſs of inference from the aſ- 
ſumption upon which it proceeds, but by exceſs in the af- 
ſumption itſelf. Indeed the former objection, from a ſameneſs 
in its nature, has the ſame vice: for in effect that alſo, firſt er- 
roneouſly aſſumes abſolute moral guilt from legal conviction ;. 
and then erroneouſly denies the power of pardoning for political 
purpoſes, becauſe morally and religiouſly guilt cannot be purged. 
either by king or parliament. 


A third objection is, that the people are intereſted, in not 
having 
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having perſons, who are diſabled by conviction of crime, reſtored 
to credit; and that the king cannot pardon to the prejudice of 
private rights and private intereſts. This in point of principle 
ſeems to me the only colourable objection. But being examined, 
it will, I think, be found wholly inadequate for the purpoſe aimed 
at. As it ſtrikes me, there is a begging of the queſtion in both 
parts of the objection; as well in that part which regards the peo- 
ple at large, as in that which regards private perſons as individuals. 
So far as the people are collectively concerned, they are cer- 
tainly intereſted, that perſons under legal diſabilities for crime 
ſhould not be indiſcriminately relieved from thoſe. diſabilities, 
by an exerciſe of the power of pardon, with which the king is 
entruſted. But if that power is duly and wiſely exerciſed, the 
public advantage will be attended to; and if it is, then remitting 
the diſabilities and reſtoring credit operate at leaſt preſumedly, 
not againſt but for the intereſt of the people. Therefore, ac- 
cording to the reality of the caſe, the intereſt of the people is 
with the king's power of pardoning the diſabilities, which are 
the conſequences of conviction of crime. As to private rights 
and private intereſts, it cannot I conceive be juſtly ſaid, that in- 
dividuals are otherwiſe intereſted either for or againſt reſtoring a 


convicted perſon to his credit, than collectively. One member 


of the ſociety is as much intereſted as another, that mercy in this 
reſpect ſhould be adminiſtered properly. No individual private 
intereſt is particularly concerned. Whatever intereſt is at ſtake 
is collective; is the intereſt of the whole ſociety ; is the intereſt 
of the people at large. Therefore I conſider the ſuppoſition. of 
private rights and private intereſts as wholly unfounded ; and if 
this be ſo, the ſuppoſition of their being prejudiced neceſſarily 
falls to the ground. In truth the right and intereſt, at which 
this objection is chiefly pointed by thoſe, from whom it comes, 
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is an intereſt againſt the reſtoring of perſons diſabled by crime 
to the competency of being witneſſes. But ſurely this intereſt 
is not more one perſon's than another's : and if this be ſo, it is a 
collective intereſt, not a private or individual one. The ſame 
obſervation holds, if the intereſt is ſtated as againſt permitting 
reſtitution to the capacity of being a juror : for all are equally 
liable to be accuſed, and to have ſuch a perſon upon the jury; 
and conſequently all are equally liable to be prejudiced by ſuch 
a reſtitution. 


So much may be ſufficient as to principles, and to evince, 
that upon them it would be a ſort of inconſiſtency, if the king's 
power of pardoning did not comprehend the power of proſpee- 
tively reſtoring to legal credit and legal capacities; and that the 
objections to the contrary, either prove too much, or are wholly 
unfounded. 


i 


Bor if the point is conſidered upon precedents and authorities 
of law, the arguments in favor of the king's power will riſe 
much higher: and to ſay the truth, they are often much ſafer 
guides in exploring what the law is, than general principles and 
general reaſoning. 


The incapacities of being a witneſs and of being a juror, it is 
to be recollected, are not part of the judgment in treaſon and 
telony : nor are they ſo in perjury, except on the ſtatute of Eli- 
zabeth, which is foreign to the preſent caſe. Theſe diſabilities 
are mere conſequences from the nature of thoſe crimes, as our 
law conſiders them. But of the king's power of pardoning 
conſequences of crime, there is very antient evidence in our 
books. Here the caſes of 1. and 2. E. 3. I have before ſtated 
from Fitzherbert's Abridgment title Corone pl. 281, and 154. 

LI the 
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the Liber Aſſiſarum 1. E. 3. pl. 3. and Brooke's Abridgment 
title Battail pl. 3. become in ſome reſpe& applicable. They 
ſhew, that the conſequence of the crime of breaking priſon by 
an appellee in appeal of felony was loſs of his right to chuſe the 
trial by battle; but that the king's pardon ſo purged the crime 
of breaking priſon, and the preſumption of guilt of the felony 
charged by the appeal, that is, ſo reſtored the appellee's credit, as 
to revive his right of electing battle for the trial of his innocence. 
In other words, power to pardon the crime of priſon breaking 
was held to include the conſequential diſability to wage battle. 
Nor has the law in this inſtance ſince varied or been controlled. 
At leaſt the law is ſo ſtated in the chapter on counterpleas of 
battle in Staunford's Pleas of the Crown: and I am not appriſed 
of any authority to the contrary. 


Tux next authority for the king's power is the very pointed 
paſſage, which I have before cited from lord Hobart's judgment 
in his report of Cuddington v. Wilkins. As he ſtates the judg- 
ment, the foundation of it was, that the king's pardon of felony 
takes away not only pxnam but reatum ; and legally diſcharges 
the perſon from the crime and infamy, clearing away all the 
dependencies penalties and diſabilities incident, to the crime as 
well as the crime itſelf, What alſo renders this pointed lan- 
guage of that great and eloquent judge more authoritative is, 
that in the outſet he poſitively repreſents this doctrine as a prin- 
ciple of deciſion adopted by the whole court. No confirmation 
is wanting to his account in this reſpect. But in fact there is a 
confirmation in the report of the ſame caſe in 1. Brownl. 10. for 
the words there are ** /he court were of opinion that by the par- 
« don both the puniſhment and fault were taken away; and 
in an old manuſcript report I have of the caſe the opinion of 
the whole court is ſtated in the ſame way. | 
| AN- 
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ANOTHER claſs of authorities for the king's power of reſtoring 
credit by pardon conſiſts of thoſe, which prove, that the king's 
power, on attainder of treaſon and felony, to renovate the capa- 
city of holding property, the capacity of having heirs, the ca- 
pacity of inheriting, and the capacity of ſuing, is undeniable. 
So vindictive is our law againſt treaſon and felony, that attainder 
of either, beſides forfeiture of all property, cauſes an incapacity 
to hold property, an incapacity to inherit, an incapacity to have 
heirs, and an incapacity to ſue. It is ſcarce neceſſary to cite 
authorities to prove theſe. incapacities from attainder of treaſon 
or felony. It is almoſt as unneceſſary to ſtate authorities to 
ſhew, that when the king -pardons the attainted perſon, theſe 
ſeveral incapacities ceaſe ; and that for the time to come he is 
as capable as he was before. But ſome few authorities I will 
refer to. For the accruer of theſe incapacities, from attainder 
for treaſon or felony, I cite Co. Litt. fol. 2. b. Co. Litt. fo. 8. a. 
and Co, Litt. 130. a. For the ſufficiency of the king's pardon to 
exonerate the attainted perſon from the ſame incapacities, I cite 
Co. Litt. fol. 8. a. Dalliſon's Reports 14. pl. 3. Cro. Eliz. 
5. Mo. 517. 3. Inſt. 215. and 237. and 1. Show. Rep. 155, 
But that the pardon will requality the attainted perſon to take 
and have property for his own benefit, and to inherit and be-in- 
herited, and to ſue, will not I preſume be denied by any. The 
queſtion is, what intcrence ariſes from the ſufficiency of the 
king's pardon to remove ſuch incapacities. Now as to that, it 
ſtrikes me thus. I conceive, that the aggregate of incapacities 
and diſabilities, which are conſequential upon attainder of treaſon 
and felony, including the incompetencies to be witneſs and ju- 
ror, is what lord Coke and others mean to deſcribe, when they 
tell us, that a man loſes his liberam legem; and that he ceaſes to 
be probus et legalis homo, and in reſpect of this loſs of his civil ca- 
pacities is deemed extra gem poſitus and civiliter mortuus. But 
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if the king's pardon removes the incapacity of holding property, 
the incapacity of inheriting, the incapacity of being inherited, 
and the incapacity of ſuing ; if the king's pardon can re- 
ſtore the /e libera, and renew the character of liber et legalis 
homo for thoſe purpoſes ; I fay, that the incapacities of being a 
witneſs and being a juror are removable by the ſame power? 
becauſe the two latter incapacities ſpring from the ſame cauſe, and 
conſtitute a part of the lex libera and of the character of probus 
et legalis homo equally with the former incapacities; and becauſe 
all theſe incapacities are only ſo many parts of the ſame cala- 
mitous corruption. Thus the concurrence of authorities, for 
the renovating power of the crown over the other incapacities 
from attainder of treaſon and felony, becomes a concurrence of 
authorities for the ſame power over the incapacities of being a 
witneſs and being a juror. All are conſequential diſabilities of 
the ſame origin; all are equally of general and public concern- 
ment ; and all therefore are at leaſt preſumptively pardonable 

by the ſame authority. = 


AUTHORITIES, ſtill more directly in point, for the efficacy of 
the king's pardon, to clear the conſequential difabilities from 
attainder of treaſon and felony and conviction of perjury or other 
infamous crimes, are theſe.—Lord Hale's opinion in 1. Hiſt. 
PI. C. 278. with the exception of being a juror as depending 
upon a reaſon peculiar to that particular caſe, is explicitly and 
unqualifiedly given for the power of the king's pardon both in 
treaſon and felony, and alſo in perjury and other infamous 
crimes. Lord chief juſtice North's receiving the evidence of 
Bedlow on Reading's trial in April 1679 is a direct judicial de- 
ciſion of the point the ſame way as to felony.— The opinion of 
the judges Jones and Dolbin, for receiving Dangerfield's evi- 


dence on Mrs. Cellier's trial in thę fame year, is an opinion to 
the 
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the ſame effect on a pardon after a conviction of cheating ; and 


judge Raymond's being finally converted to their opinion and 
being convinced . by lord Hobart's report of Cuddington and 
Wilkins, is a very great addition in point of authority.—The 
receipt of Dangerfield's evidence,. on the almoſt immediately 
ſucceeding trial of lord Caſtlemaine, is a direct judicial deciſion 
for the efficacy of a pardon in giving new credit after conviction 
of and being pilloried for cheating: and this deciſion is the 
ſtronger ; becauſe it was ſanctioned by the judges of the com- 
mon pleas on their being conſulted, and was adopted by the 
judges of the king's bench notwithſtanding the moſt indeco- 
rous itruggles by chief juſtice Scroggs for the contrary opinion.— 
The receipt of Aaron Smith's evidence againſt Croſby on his 
trial in 7. W, 3. for high treaſon is a further precedent of the 
ſame kind, being a direct deciſion of the king's bench, that the 
king's pardon reſtores credit: and though it was a caſe of miſ- 
demeanor, not of an infamous kind but only puniſhed as if it 
had been ſo; yet lord Holt and the whole court expreſsly de- 
cided upon the principle, that the king's pardon reſtored credit 
in felony and perjury, and that there was not any difference in 
this reſpect between the king's pardon by letters patent and a 
ſtatute pardon.— The caſe of the King and Griepe in. 1. L. 


Raym. 43. and other books contains a repetition of Lord Holt's 


opinion for a pardon's renewing credit to one convicted of per- 
jury at common law. Captain Porter's caſe, on the trial of 
Rookwood in 1696 for high treaſon, is a felony deciſion of the 
ſame kind by lord Holt and the judges who fat as commitlioners 


of oyer and terminer with him: and there is ſuch a fullneſs of 


explanation from lord Holt in that caſe, as to the power of a 
king's pardon in giving future credit both in perjury and fe- 
lony, as almoſt exhauſts the ſubject ; and what renders this de- 


cifion ſtill more compleat is, that lord Holt in direct terms ex- 
tends 
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tends his doctrine to the capacity of being a juror as well as to 
that of being a witneſs.—In the earl of Warwick's caſe of 
murder, which is the next precedent, the deciſion was againſt 
receiving the witneſs on account of a conviction of manſlaughter. 
But it was, becauſe there was neither burning in the hand, nor 
a king's pardon ; and it was admitted even by the counſel 
againſt the witneſs, that a king's pardon would have made him 
competent. Therefore this caſe alſo tells as a precedent for 
the power of pardon.—The ſubſequent caſe of King v. Ford 
12. W. 3. on a conviction for barratry is alſo a precedent for the 
king's power of reſtoring credit : for lord Holt, and the other 
judges of the king's bench, held barratry a crime of an infamous 
nature, and yet received a witneſs who had been convicted of it 
and afterwards pardoned by the crown ; and what renders the 
caſe ſtill more pointedly applicable to the preſent caſe is, that lord 
Holt again repeated in the moſt abſolute terms the right of the 


king by a pardon to renew credit in the caſe of perjury not be- 


ing on the ſtatute.— Nor ſhould the caſe of Dr. Bentley and the 
biſhop of Ely in the 3d of the late king be wholly paſſed over : 
becauſe lord Raymond's pointed manner of treating the attempt 
of counſel, to revive the antiquated doctrine, that notwithſtand- 


ing pardon guilt remains, ſtrongly imports his thinking the 


contrary doctrine, and the right of the crown to reſtore credit 
and to make the convicted perſon a new creature, too ſettled to 
be even argued againſt by counſel. 


AGAINST ſuch an accumulation of authorities for the ſuffici- 
ency of the king's pardon to renew credit in perjury at common 
law as well as in treaſon and felony, I might be excuſed for not 
recurring to the few authorities I have before ſtated to the con- 
trary, in reſpect, that from the preceding review of the ſubject 
they appear to have been over and over again controuled. But 

it 
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it may perhaps be more ſatisfactory to bring them together, and 
to make ſome ſhort obſervation upon them. 


THE authorities, which at leaſt might be cited againſt the 
power of the pardon to reſtore credit, are, the precedent as 
to jurors in the year book of 11. Hen. 4. 41. b:—the caſe of 
ſimony in Cro. Eliz. 685. and other books :—the caſe in 2. 
 Brownl. 47. and 1. Brownl. 34. of a perſon attainted for giving 
a falſe verdict: the doctrine ſtated to have come from lord 
Coke in Brown and Craſhaw 2. Bulſtrode both as to witneſs 
and juror :—the words from Doderidge in Palm. 412.—the 
opinion ſtated in 1. Sid. 50. to have come from the court in 
Wicks v. Smallbrooke :—Lord Hale's acquieſcence in the caſe 
in 11. Hen. 4. as to jurors :—the opinion of lord chief juſtice 
Scroggs in Mrs. Cellier's trial in the reign of Charles the Se- 
cond :—the opinion of Scroggs and ſeveral judges in the almoſt 
immediately ſucceeding trial of lord Caſtlehaven :—and the 
doubtfulneſs, with which Mr. ſerjeant Hawkins in his chapter 
on pardon writes as to the caſe of perjury. 


BuT upon examination of theſe authorities, their inſufficiency 
I conceive will be apparent. 


As to the year book of 11. Hen. 4. it certainly I think is a. 
precedent of the inſufficiency of the king's pardon to quality 
one guilty of felony for ſitting upon a jury. But the words of 
the book really import, that the deciſion proceeded upon the: 
principle, that it is beyond the king's power of pardoning, to 
reſtore a felon to his former legal capacities, to reſtore liberam 
legem to him, and to make him again provus et legalis homs. 
Therefore in principle the deciſion of this year book is oppoſed. 
by a hoſt of authorities. It is oppoſed by the two cates of 1. 

and. 
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and 2. E. 3. in reſpe& to pardon of priſon-breaking to an ap- 
pellee in felony. It is oppoſed by the principle of the concur- 
rence of authorities, that the king's pardon exonerates from the 
incapacity of holding property, from the incapacity of inheriting 
and being inherited, and from the incapacity of being ſued, that 
is, from one branch of thoſe very incapacities, of which the in- 
capacities of being a witneſs and being a juror are another 
branch. It is moſt directly contradicted by the court's deciſion 
in Cuddington and Wilkins, as lord Hobart ſtates himſelf to 
have delivered the judgment. It is oppoſed by lord Hale's 
adoption of the principle of that caſe, as applied to a witneſs. 
It is againſt lord North's adoption of the ſame caſe and the 
court's decifion in Mr. Reading's trial. It is oppoſed by the 
opinion of two, and finally of three, out of four judges in Mrs. 
Cellier's caſe, and by the only way in which the reaſon for ad- 
mitting Dangerfield as a witneſs in lord Caſtlehaven's caſe can 
be made intelligible. It is oppoſed by lord chief juſtice Holt's 
opinion over and over again, and by an uninterrupted con- 
currence of deciſions and judicial opinions fince the revolu- 


tion. 


As to the caſe of ſimony in Cro. Eliz. 685. and other books, 
it is more than doubly inapplicable here. The opinion of the 
court was, that in caſe of ſentence of deprivation for ſimony 
there was no parſon 40 initio; and that it was not the intent of 
the pardon, which was a general one, to enable retaining the 
living, and to give away the king's right of preſenting. Beſides 
the act of 31. Elizabeth, upon which the caſe aroſe, expreſsly 
makes diſability to hold the benefice part of the en againſt 
the perſon corruptly accepting the benefice. 


The caſe of the juror in 2. Brownl. 47, at the end of the caſe 
| of 


| 


of Treſham and Lambe and again in 1. Brownl. 34. is a caſe 
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without name, and without mention by what court the decifion 


was: and it proceeds upon the reaſon, that, notwithſtanding 
pardon of the puniſhment, the guilt remains, that is, the reaſon 
ſo poſitively overruled by the numerous decifions and authori- 
ties I have juſt enumerated. 


The caſe of Brown v. Craſhaw in 2. Bulſtr. it muſt be con- 
feſſed, at leaſt ſeems to contain an opinion of lord Coke againſt 
the ſufficiency of a 'pardon to reſtore to an attainted felon the 
capacity either of being a witneſs or a juror. But it is open to 
many obſervations.— The caſe before the court was merely of 
two attainted felons, who though unpardoned had been received 
as witneſſes by the eccleſiaſtical court. Therefore at the utmoſt 
the opinion attributed to lord Coke againſt the competericy of 
pardoned felons was at leaſt palpably extrajudicial.—This opi- 
nion'of the incompetency is not confined in language to the 
eaſe of a king's pardon; but is applied to a pardon generally, 
and ſo ſeems to deny the ſufficiency of a legiſlative pardon ; 
and what points the ſame way is the pentameter verſe on the 
indelibleneſs of crime.—The opinion, thus attributed to lord 
Coke, is not as far as I can learn confirmed in any of his own 
writings ; though in his firſt Inſtitute, both where he writes on 
the competency requiſite for jurors, and where he writes on the 
competency of witneſſes, and again in his third Inſtitute where 
be gives a long chapter on pardons, one might expect to have 
found fuch an opinion, if he really had adopted it.—The opi- 
nion ſeems irreconcileable with a very ſtriking paſſage in the 
chapter on pardons in lord Coke's third Inſtitute : for there, 
at the very moment of diſtinguiſhing between what the king 


may pardon and what he may not pardon, lord Coke writes, 
that on an ATTAINT the petit jury by the common law amongſt 
Ha | M m other 
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other things loſe liberam legem ; but that this the king may 
pardon.—Laſtly the opinion, thus attributed to lord Coke, has 
been ſo often cited in vain, and ſo often expreſsly overruled; and 
is ſo feeble in its principle, that even though the opinion had 
been clearly his and it had been a judicial one, ftill I-conceive, 
that it could not now be adopted with the leaſt ſhew of pro- 


priety. 


A. to the e from Judge Doderidge-in Palmer 412. 
they, as I before obſerved in ſtating them, merely convey a re- 
ligious ſentiment, from which a legal opinion cannot be juſtly 
inferred, It is very true, that in a religious ſenſe only God 
can pardon crime. But becauſe judge Doderidge thus ſpoke 
as a religious man, it would be ſtrange to impute to him, that 
he meant to decide as a lawyer, againſt e I 
legiſlature to pardon crime foro humans. 


What is given in Wicks v. Smallbrooke i in 1. Sid. 31. as an 
opinion of the court, that a pardon of perjury will not reſtore 
credit, is ſo expreſſed, as almoſt to make it doubtful, whether 
what fell from the court meant any thing more, than that a pardon 
cannot prevent a conviction of perjury from affecting the credit 
of a witneſs with a jury. If only that was intended, it is not 
the leaſt authority againſt the pardon's reſtoring the competency 
to be a witneſs. But if an opinion againſt competency was 
given, it was wholly extrajudicial: for according to Siderfin's 
own report the court held the evidence of the conviction of 
perjury inadmiſſible, and in this he is confirmed by Sir Thomas 
Raymond's and Keble's report of the fame caſe, though neither 
of theſe two latter reporters takes the leaſt notice of the opi- 
nion ſtated by Siderſin as to the inefficacy of pardon to reſtore: 
credit. However, be the Rags authentic or ever ſo 

| judicial, 
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judicial, it cannot I: preſume be ſet in competition with the ſe. 
ries of ſubſequent authorities and adjudications I have ſtated to 


head 


wy to * Paſſage in lord Hale's Hiſtory of the Pleas of the 
Guin it is a moſt decided opinion for the power of a pardon 
to reſtore the competency of a witneſs in perjury, as well as in 
treaſon and felony, and expreſsly contradicts lord Coke's opinion 
to the contrary, or rather I ſhould ſay the opinion imputed to 
him. What aþſo makes this opinion the more forcible is, that 
it is expreſſed to be upon the principle, that the king's pardon 
takes away guilt foro humano. Therefore lord Hale is a poſi- 
tive authority for confidering the king's pardon as reſtoring the 
convicted perſon to the ſituation of probus et legalis homo. He 
does indeed on the authority of the year book of 11. Hen. 4. 

except the competency of a juror. But lord Holt, on the trial 
of Rook wood for high treaſon, as I have already ſtated, expreſsly 
denied ſuch an exception : and lord Hale himſelf, by admit- 
ting, that the pardon removes the guilt foro humans, and re- 
ſtores to credit, gives up the only principle, upon which the 
year book of Hen. 4. proceeds; the doctrine there being, that 
notwithſtanding the pardon the convicted perſon is not probus et 
legalis homo, that is, in other words, has not his /theram legem, 
but remains in that reſpe& with the ſame ſtigma of crime as if 
he was not pardoned. Vaſt, therefore, as my deference is to 
any opinion coming from that great and pure lawyer lord Hale, 
F cannot in this inſtance yield to his authority. Befides, if his 
opinion is to prevail, it apparently is founded upon an idea, that 
the caſe of a juror is quite ſpecial in its nature ; and that our 
law will not permit a juryman to he even under a ſuſpicion of 
the want of perfect integrity. Thus confidered the caſe of a 
We. is an exception to the general doctrine as to the effect of 
M m 2 pardon. 
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pardon. Conſequently though the exception ſhould be adopted, 
it would leave the pardoned perſon as probus et legalis homo for 
other purpoſes, and amongſt them for the purpoſe of fitting as 
a member of parliament. And here the caſe of the earl of War- 
wick in the reign of king William, and the caſe of lord Byron 
in the preſent reign, ſhould be recollected. Both were found 
guilty of manſlaughter, and both had benefit of their peerage 
under the 1ſt of Edw. 6. chap. 12. which benefit is equivalent 
to a burning in the hand in the caſe of commoners and ſo ope- 
rates like a pardon. But the right of theſe twp lords to ſit in 
parliament was never queſtioned. Yet if pardpy did not purge 
the crime of felony, of which they were found guilty, and the 
conſequential diſabilities, they were not probi et legales homines ; 
and not. being ſo they became diſqualified' from ſitting. Theſe 
two caſes are thoſe, which immediately occur to me. Proba- 


bly there have been many precedents to the ſame effect. Such 


precedents are the more ſtrongly applicable ; ; becauſe it is inci- 
dent to the functions of a peer, to fit as a juror upon other peers 
in trials for capital crimes both in and out of parliament. _ 


As to the opinion of lord chief juſtice Scroggs and the other 
judges of the king's bench in Mrs. Cellier's caſe, it appears by 
the report of Sir Thomas Raymond who was one of them, that 
Dangerfield, who was rejected as a witneſs, had not then a par- 
don ſufficient to cover the felonies objected : and that the opi- 


nion of Scroggs and Sir Thomas Raymond, on the inſufficiency 


of the pardon of felony to reſtore credit, was not only extrajudi- 
cial; but that it was oppoſed by the two other judges ; and that 
Sir Thomas Raymond, on conſidering the caſe of Cuddington 
and Wilkins in Hobart, came over to their opinion. Thus 
Scroggs was left by himſelf; and therefore this caſe of Mrs. 
Cellier is in ſubſtance an ns for the power of the king's 
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pardon to; reſtore credit. Being fo, it renders all conſideration 
of Scroggs's character and all other views of that caſe unne« 


ceſſiry. 


In reſpect to lord Caſtlehaven's caſe, the admiſſion of Dan- 
gerfield's evidence, in conſequence of producing a pardon large 
enough to comprehend all his crimes, thoſe of felony as well as 
thoſe of cheating, makes it a precedent in favour of the power 
of a king's pardon. For infamous crimes not amounting to fe- 
lony, and conſequently for perjury at common law, which is the 
caſe of Mr. alan, the admiſſion of Dangerfield is a prece- 
dent in the fulleſt ſenſe; and not only fo, but a precedent 
founded upon the concurring opinion both of the king's bench 
and common pleas, Scroggs himſelf finding it neceſſary to give 
way. | Even for the caſe of felony, it almoſt amounts to a full 
precedent ; for the only reaſon to be collected from Sir Thomas 
Raymond to the contrary is, that the pardon was a general one, 
which only imports, that to reſtore to credit after conviction 
of felony the pardon ſhould be particular. | 


As to the doubtful manner in which Mr. ſerjeant Hawkins in 
his pleas of the crown writes on the pardon of perjury, his words 
do not-convey an opinion againſt the ſufficiency of pardon to 
make the party a good witneſs ; but only repreſent his not find- 
ing the point clearly ſettled. This is only a proof of his cau- 
tious manner of writing on a point, on which he doth not ap- 


pear to have had all the authorities before him. But he admits 


the doctrine to be ſettled as to treaſon and felony : and it ſhould 
be recollected, that in our law thoſe are crimes of a higher order; 
and not only like perjury make perſons infamous, and fo produce 
the incapacities of being a witneſs and being a juror ; but are 
attended alſo with the whole aggregate of incapacities and diſa- 
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bilities belonging to entire loſs of citizenſhip, a prion: attainted 
af treaſon and felony being by our law civilly dead. Lord Coke 
in his firſt inſtitute fol. 158. deſcribes thoſe attainted or convicted 
of treaſon and felony, and thoſe convicted of perjury, as equally 


made infamous, and therefore as equally within the maxim that 


repellitur in ſacramento infamis, and on that account equally dif- 
qualified from being jurors. In the fame work fol. 130. lord 
Coke alſo tells us, that ; a perſon attainted of high treaſon, pe- 
« tit treaſon or felony is diſabled to bring any action: for he is 
« extra legem pofitus, and is accounted in law civiliter mortuus. 
It being then ſettled, that the infamy from the greater crimes of 
treaſon murder and every ſpecies of felony is removable by the 
king's pardon, it appears to follow of courſe, that the infamy 
from the 4fſer crime of perjury is removable by the ſame autho- 
rity. In principle, therefore, Mr. ſerjeant Hawkins's owh book, 

which admits the law to be clearly ſettled for the ſufficiency 
of the pardon to reſtore credit in treaſon murder and every fe- 
lony, is an evidence of the law's being clearly ſettled for perjury 
alſo, When too the opinions of lord Hale and lord Holt and 
the various precedents I have cited for the caſe of perjury are 
canſidered, they will be found to ſhew, that in perjury the doc- 
trine is as n ſettled by e as it is in n 


Thus upon an eſtimate of the a hes ie, which I am 
able to find in the leaſt controverting or queſtioning the power 
of the crawn to pardon the conſequential diſabilities. from crime, 
and particularly to reſtore credit and competency, ſome entirely 


fail, or are of doubtful authenticity; and the few. others are ſo 
outnumbered and outweighed by a ſeries of, decifions for the 
power of the crown both before and ſince the revolution, as in 
my humble opinion to exclude all room for compariſon. Even 
before the revolution, the preponderancy of authority is | moſt 
; 2 apparently 
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apparently and ſtrikingly for the power. But ſince the revolu- 
tion there is a ſeries of ſolemn deciſions for the power, without 
ſo much as one authority to the contrary. 
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Upon the whole of the preſent caſe I am now clearly of opi- 
nion, that the ſufficiency of the king's pardon to exonerate 
Mr. * * from the legal diſabilities of the conviction of per- 
jury, and conſequently to reſtore his competency to be a witneſs 
and his. competency; to be a juror, is not only maintainable both 
upon principle and upon authorities; but ſo clearly maintainable, 
as nat to leave room for heſitation. If I could heſitate, it would 
be on the competency to be a juror. But, ſo heſitating, I ſhould 
proceed upon reaſons and authorities, which are applicable to 
that function only, and which conſequently would no more ex- 
clude Mr. „ from eligibility into parliament, than from 
being a witneſs in a court of juſtice, bs 
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WALPOLE CASE 


OF 

MUTUAL, WILLS. = 
| f A. 2644 ns PA 
2 446 #624 14 J. Le fe. vdo. 

{The following profelional „ connected with the great cauſe 

in Chancery between the preſent lord Walpole and the preſent 

earl of Cholmondeley. Both branches of that cauſe are very ably 

reported. The branch at lam is in 7. Durnf. and Eaſt 138. The 

| | | equity branch is in 3. Veſ. jun. 402; It is only to the latter branch, 

a that the following paper relates. The cauſe, ſo far as the ſubject 


| of the followin g paper requires an kent may be thus ex- 
plained. | | | 


(t 
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George the third Walpole earl of Orford, grandſon and heir of that 

eminent ſtateſman Sir Robert Walpole the firſt earl, by a will 
dated 23. November 1752, deviſed Houghton and the other fa- 
mily eſtates in Norfolk in ſuch a courſe of entail, as, in default of 
iſſue male from himſelf and his two uncles Sir Edward Walpole 
and the late Mr. Horace Walpole afterwards fourth and laſt earl, 
to let in ſucceſſively, the iſſue male of his father's two ſiſters 
lady Malpas the preſent carl of Cholmondeley's grandmother and 
lady Mary Churchill, and the iſſue male of his grandfather Sir 
Robert Walpole's two ſiſters lady Townſend and Mrs. Hammond, 
in preference to his great uncle Horace the late lord Walpole and 
his iſſue male. But afterwards, by a will dated 31. March 17 56, 
George earl of Orford deviſed the ſame eſtates in a courſe of 
entail, which, on failure of iſſue of himſelf and his uncles Sir Ed- 
ward Walpole and Horace Walpole, poſtponed the iſſue male of 
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lady Malpas, lady Mary Churchill, lady Townſend, and Mrs. 
Hammond, in favor of his great uncle lord Walpole and his male 
iſſue. This new arrangement was made by earl George, in con- 
cert with his uncle Horace lord Walpole: and the latter, on the 
very ſame day, in part-repeal of a will he had already made, exe- 
cuted a codicil deviſing his own eſtates in ſtrict ſettlement, on failure 
of iſſue male from him, to earl George and his iſſue male, with re- 
mainders ſucceſſively to his uncles Sir Edward and Horace Wal- 
pole and their iſſue male, and to the iſſue male of lady Malpas lady 
Mary Churchill lady Townſend and Mrs. Hammond, exaQly ac- 
cording to the plan and language of the entail created by carl 
George's will of the ſame date: and Horace lord Walpole dying 
about nine months afterwards, this codicil, ſo preferring the iſſue 
male of his elder brother Sir Robert Walpole and of Sir Robert's 
daughters and ſiſters to his own daughters, who were ſeveral in 
number, and to their iſſue, took effett. Almoſt twenty-one years 
after the will of March 1756, namely, on the 4th of December 
1776, earl George made a codicil. It was quite conſiſtent with 
being a ſupplement to the laſt of his two wills, except that it re- 
cited his having made his LasT will dated 25. Nov. 1752, 
which was the date of the firſt of them. But on his death in De- 
cember 1791, he dying a bachelor; and his uncle Sir Edward 
Walpole being previouſly dead without iſſue; and his uncle Ho- 
race, who ſucceeded to the earldom, being a bachelor and greatly 
advanced in years; it became important to know, whether the re- 
Cital in earl George's codicil, of his having made his LasT will 
dated 25, Nov. 1752, ſhould operate as a revival of the will fo 
dated, and conſequently as a revocation of the ſubſequent one of 
31. March 1756 ; or ſhould be conſidered as a mere error of date 
in the reference. If the recital in the codicil was a revocation of the 
laſt of the two wills, the preſent earl of Cholmondeley, ſubject to the 
life intereſt of Horace earl of Orford, and to remainders to his firſt 
and other ſons ſucceſſively in tail male, which ſoon became im- 
poſſible by his death without having married, was intitled to the 
ſplendid houſe of Houghton in Norfolk and the other ancient 
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family eſtates in that county. If the recital was a mere error in 
ſtatin g the date, then the laſt of the two wills was unhurt, and ſo the 
preſent lord Walpole was intitled to the ſame deviſed Norfolk eſtates. 
To adjuſt this point, whether the codieil had revoked the will of 1756 
and revived the will of 1752, lord Walpole filed a bill in chancery 
againſt the earl-of Cholmondeley and others; the chief object of 
which was to have the will of 1756 eſtabliſhed with the codicil of 
1776 as a codicil to it, Upon the hearing of this caufe in November 
1795, the point being a legal one, lord chancellor Loughborough 
for trial of it directed two iſſues to the court of common pleas. The 
reſult was a verdict in favor of lord Cholmondeley. But the record 
of the judgment founded on this verdict included a bill of excep- 
tions by lord Walpole, in reſpect that the court had refuſed to 
admit fome evidence offered on his lordſhip's part, to ſhew earl 
George of Orford's not intending by his codicil to revoke the will 

of 1756; though the evidence was to obviate a doubt, which aroſe 
not from the codicil in itſelf, but from a circumſtance external, 
namely, from the production of two wills, of which one agreed 
with the recital of the codicil in being /af, and the other in eral 
date. To have this point as to the refuſal of evidence of explana- 
tion further argued under the bill of exceptions, the caſe was 
carried to the king's bench by error. But the judges of that court 
concurred with the common pleas in holding the evidence offered 
inadmiſſible. 


In this ſtage of the bufineſs, and when the equity cauſe was ſet down 
before lord Loughborough for farther direction, without any in- 
tention of further conteſting the matter againſt lord Cholmonde- 
ley, the author of the following paper was accidentally ſpoken to 
by the reſpectable gentleman, who was lord Walpole's ſolicitor, and 
who had diſtinguiſhed himſelf in his uſual manner both by his talents 
and his induftry. What paſſed at firſt was a mere converſation. 
However enough paſfed from the author, to ſhew that, according 
to his notion, though lord Walpole had loſt his cauſe at law, there 
was a point open to him in equity, which poſſibly might equally 

ſerve 
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ſerve his purpoſe. The idea ſuggeſted was, that the circum- 
ſtances of George earl of Orford's will of 17 56 and of the late lord 
Walpole's codicil of the ſame date ſeemed to be ſuch, as to lead 
to conſider the two teſtators as having acted by compa#?, in other 
words as making mutual wills: and that the late lord Walpole's 
death having rendered his part of the compact irrevocable, earl 


George's part ſhould in equity be deemed equally fo. It occurred 


alſo to the author, that he was poſſeſſed of the copy of a judgment 
by the late lord Camden, whilſt he held the great ſeal, taken from 
his lordſhip's own note-book, in a caſe of mutual wills, which 
perhaps might be applicable: and upon inſpection of the judg- 
ment, it actually appeared to be a caſe, at leaſt furniſhing princi- 
ples favorable to maintaining earl George's will of 1756 on the 
ground of compact. The ſolicitor of lord Walpole was ſtruck 
with the manner of thus railing an equity point for his lordſhip ; 
more eſpecially after ſeeing lord Camden's judgment in the caſe 
of mutual wills before him. Under theſe circumſtances, it was 
thought fit to conſult the author profeſſionally on behalf of lord 
Walpole ; and a caſe was laid before the author, in order to have 
his impreſſions on the point of equity. His opinion was given in 
the courſe of about nine or ten days; and is contained in the fol- 
lowing paper, with no other difference than the correction of ſome 
error of expreſſion, which eſcaped from the author in the hurry 
of writing, but which was not however in the leaſt material to the 
argumentative parts of the paper. After his having written the 
opinion, and attended a conſultation with the ſolicitor general and 
Mr. Mansfield, the two ſenior counſel for lord Walpole in equity, 
the author was not thought a neceſſary perſon to be any further 
reſorted to in the buſineſs. But the equity point, which he firſt 
accidentally made, and afterwards laboriouſly conſidered, was 
regularly argued by the ſolicitor general, Mr. Mansfield, Mr. 
Graham, and Mr. Alexander for lord Walpole. The judgment of 
the lord chancellor was againſt lord Walpole on the point : and 
the clearneſs, with which it is reported in Mr. Veſey's third vo- 
lume of Chancery Caſes, is one of many proofs of his happy man- 
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ner of recording judicial eloquence of the higheſt claſs. The chief 
ground of the lord chancellor's deciſion ſeems to have been, that 
the compact between the two teſtators was too vague and uncertain 
to be enforceable by a court of juſtice, and therefore was only fit 
to operate as an honorary engagement. How this objection to 
enforcing the compact is affected by the cafes and authorities diſ- 
cloſed in the following paper, or might be otherwiſe affected, the 
author was not profeſſionally called upon to conſider, Had the 
equity point occurred ſooner as a matter fit to be urged, it might 
have been more convenient to lord Walpole's fide of the queſtion. 
For then his bill in chancery might have infiſted, not only that the 
will of 1756 was not revoked ; but that if it was, it was in breach 
of the compact between earl George and the late lord Walpole; 
and therefore that a court of equity ought to declare lord Chol- 
mondeley as deviſee in the will of 1752 a truſtee for lord Walpole 
as deviſee in the will of 1756. Had the bill been ſhaped in 
that way, the equity queſtion, ſo made to hang over the queſtion at 
law, poſſibly might have aſſiſted the argument for lord Walpole in 
each ſtage of the buſineſs. On the trial in the court of common 
pleas, it might have increaſed the difficulty of imputing to George 
earl of Orford an intention of revoking the will of 17 56, that a ver- 
dict to that effect might be rendered finally inoperative by a decree 
of chancery, declaring ſuch revocation to be, not merely a breach 
of faith almoſt irreconcileable with the known high honour of the 
teſtator, but even a fit ſubject for equitable relief. In cafe alſo 
of ever reaching the point. of equity, that point would have been 
in direct iſſue between the parties on the pleadings and proofs, in- 
ſtead of being taken up as a mere after-thought, on a bill, framed 
without the leaſt view to raiſing any ſuch point, and therefore not 
adapted to produce a regular diſcuſſion of it.] 
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EORGE earl of Orford's will of March 1756 and his great 

uncle Horace lord Walpole's codicil of the ſame date were 
apparently made in concert. The two inſtruments were in ef- 
fect mutual wills. On the one hand, the earl, by his will, in de- 
fault of iſſue male of himſelf and of his uncles Sir Edward Wal- 
pole and Mr. Horace Walpole, entailed Houghton, and the other 
principal branches of theWalpole eſtates, upon Horace lord Wal- 
pole and his iſſue male: with limitations over, firſt to the male 
iſſue of lady Malpas, who was eldeſt daughter of the earl's grand- 
father Sir Robert Walpole the firſt earl and grandmother of the 
preſent earl Cholmondeley; and then to the male iflue ſucceſſively 
of Sir Robert Walpole's ſecond daughter, and of Sir Robert's 
two ſiſters. On the other hand earl George's great uncle Ho- 
race lord Walpole, by a codicil, arranged the ſettlement of his 
eſtates upon the ſame plan ; entailing them, in default of his 
own iſſue male, upon his great nephew earl George and his iſ- 
ſue male, and his nephews Sir Edward Walpole and Mr. Ho- 
race Walpole and their iſſue male; with remainders over, firſt 
to the male iſſue of Sir Robert Walpole's eldeſt daughter lady 
Malpas, and then to the male ifſue of his ſecond daughter and 
his two ſiſters ſucceſſively. In other words, for the ſake of 
keeping the Walpole eſtates in the male line and with the fa- 
mily titles, George earl of Orford preferred his great uncle Ho- 


race lord Walpole and his iſſue male to the iſſue male of his 


own and his father's daughters ; and to compenſate for this, 
the earl's great uncle Horace lord Walpole poſtponed his 
daughters and their iſſue, not only in favor of the earl and the 
iſſue male of him and his grandfather Sir Robert Walpole, 
but in favor of the iſſue male of Sir Robert's two daughters 
and two ſiſters. It was, a reciprocal ſacrifice of female iſſue in 
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favor of collateral heirs male, in order to preſerve the family 
eſtates in the name of Walpole ; with the further conceſſion from 
Horace lord Walpole, of preferring the male iſſue of Sir Robert 
Walpole's daughters and ſiſters to his own daughters and their iſſue 
in reſpect of Sir Robert's having been the head of the family. The 
facrifice on the one part was the inducement to and conſidera- 
tion for the ſacrifice on- the other. From this- mutuality alfa 
of arrangement in the two inſtruments, from their having the 
ſame date and the ſame witneſſes, and from the ſameneſs of 
language, I ſhould be fully ſatisfied of their being equivalent to 
mutual wills, without looking for further evidence. The res ipſa 
leguitur is of the beſt and moſt unerring ſpecies of proofs. And 
here the two teſtamentary entails are conſpicuouſly pregnant in 
that reſpect. They ſpeak fo loudly for themſelves, as in my opi- 
nion to ſuperſede the neceſſity of all further proof of their mutu- 
ality reciprocity and correlation. If, however, external proofs of 


the compact are neceſſary to afliſt, there appears from the ſtate- 


ment to me an abundance of confirmatory written and parol evi- 
dence to anſwer the purpoſe : and under all the circumſtances of 
the caſe I conceive, that ſuch explanatory evidence to evince the 
compact, though moſt probably the admiſſion would be ſtre- 
nuouſly controverted, is receivable, Being admitted alſo, the 
explanatory evidence proves ſuch a communication between 
the two teſtators and thoſe who acted for both in the buſineſs, 
that I cannot imagine a more compleat caſe of mutual wills, 
than that, which earl George's will of 1756 and his great uncle 
the late Horace lord Walpole's codicil of the ſame date pro- 
duce : for to the internal evidence, from being of the ſame date, 
from the reciprocity of the contents, from the ſameneſs of the 
language, and from being atteſted by the ſame witneſſes, there 
is externally ſuperadded their having been drawn and ſettled 
by the ſame counſel and ſolicitor, their having been mutually 
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approved by the two teſtators before engroſſment, and their af- 
terwards meeting at the ſame place and executing at the ſame | 
time. There is alſo proof of earl George's having previouſly 
told a moſt reſpectable gentleman at the bar, who was one of 
the witneſſes to the two inſtruments, that he lord Orford and | 
his great uncle Horace were making reciprocal ſettlements of 
their eſtates in favor of their reſpective families. There is too i 
the ſtill further circumſtance, of the earl's having immediately | 
after execution of his will of 1756 given it into the hands of his | 
great uncle Horace the co-teſtator for cuſtody ; and of the lat- 1 
ter's delivering it the ſame day to his ſon the preſent lord Wal- | 
pole, with a memorandum indorſed on it by the earl's great J 
uncle mentioning his having ſo delivered it over to his ſon ; | 
and of it's remaining with the preſent lord Walpole during the q 
remainder of his father's life and ſo till the death of the earl in ; 
1791. Nor from the circumſtances of the caſe, though there is 
not yet any direct proof of the fact, doth there ſec: A the leaſt 
room for doubting the late Horace lord Walpole's having in 
like manner put his codicil into the poſſeſſion of the carl his 


great nephew. 


_ PuTTING all theſe facts and circumſtances together, I muſt 
ſay, that, even according to the internal evidence of the will 
and codicil in queſtion, it is in my opinion moſt clearly the caſe 
of a mutual will between George earl of Orford and his great 
uncle Horace lord Walpole ; and that if the external evidence is 
added, I think it as compleatly the caſe of a mutual will, as any 
caſe can be, without being reduced into one and the ſame inſtru- 
ment, which, as I conceive, is a difference rather in form than 
in ſubſtance and reality. 


Tux two inſtruments then being thus conſidered as equiva- 
lent 
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lent to a mutual will of the two teſtators, the queſtion, which 
ariſes, is, upon what terms the two parties ought to be con- 
fidered as tranſacting, and how far they ought to be bound to- 
wards each other: or rather how far in law and equity each 
was at liberty to repent and to recall his ſhare of the teſtamentary 
diſpofitions, ſo exchanged between them. And here it may be 
convenient to examine the tranſaction by ſteps. That it was 
not to bind either party irrevocably for all purpoſes and at all 
events, is I think very manifeſt from the nature of the inſtru- 
ments. Had the earl and his great uncle Horace lord Walpole 
meant to have gone to that extent, teſtamentary diſpoſitions, 
which are in their nature revocable, could not properly have 
been reſorted to. For ſuch a purpoſe irrevocable deeds of mu- 
tual ſettlement would of courſe have been adopted. In ſome 
degree, therefore, at leaſt the two teſtators muſt I think be 
deemed to have left themſelves at liberty. I think too, that 
they had a very great latitude in this reſpe& : nay, ſo much, that, 
according to my impreſſion, either, giving due notice to the other, 
was at full liberty wholly to recall his part of the mutual will ; 
that is, was ſo at liberty under the reſtriction of giving ſuch notice, 
as ſhould enable the other to revoke his part alſo. But from the 
reſtriction of not revoking without due notice, I do not ſee, how 
it is poſſible to deliver the caſe. Such a reſtriction is in my mind 
the very eſſence of ſuch a tranſaction. If they did not mean fo 
far to bind each other, the proceeding was inſenſible: or rather 
it was making a mutual will, with a licence to each party to re- 
voke his part ſecretly or otherwiſe, ſo as to enjoy the advantage 
without incurring the diſadvantage. But fo to underſtand the 
parties, is to treat men of ſenſe, profeſſing to act upon principles 
of the niceſt honor and from motives of the moſt reſpectable kind, 
as if they either exchanged ſolemn inſtruments without meaning, 
or intended by them to lay ſnares for mutual deception. 
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I this view of the tranſaction of mutual wills between 
George earl of Orford and his great uncle Horace the late lord 
Walpole, I conſider them as men of honor and integrity ſo- 
lemnly pledged to each other, not to revoke on either fide, ex- 
.cept in ſuch manner, and under ſuch circumſtances, and at ſuch 
time, as ſhould be conſiſtent with the oppoſite party's being able 
to do the ſame thing. Nay, in ſo treating the tranſaction, I feel 
at a loſs even to conjecture, how it is poſſible rationally to inter- 
pret the intention of the parties in any other way. 


Bur if this be a juſt comment upon the tranſaction between 
George earl of Orford and his great uncle, the preſent caſe in 
point of principle ſeems a very plain one: for then the caſe is 
ſhortly this. Horace lord Walpole the great uncle dies in 1757 
without revoking his part of the mutual will, namely his codi- 
cil: and ſo upon his death, his part of the compact with his 

great nephew the earl of Orford became fully and irrevocably 
performed; and ſo his own daughters and their iſſue and the 

daughters of his ſons and their iſſue became irrevocably poſt- 
poned in favor of the earl and his iſſue male, and of his uncles 

Sir Edward Walpole and Mr. Horace Walpole and their iſſue 

male, nay, even in favor of the whole of the male iſſue of the 

daughters and ſiſters of the earl's grandfather Sir Robert Wal- 

pole. But this is not the whole extent of the caſe, as it ſtrikes 

me, in favor of the preſent lord Walpole upon the preſent occa- 

ſion, It is only one half of it. The other half, as I fee the caſe, is 

no leſs in their favour. After the great uncle's thus dying with 
his part of the mutual will left irrevocable, the earl acquieſces in 

the benefits thus derived from the preference to himſelf and to his 

male iſſue and to the male iſſue of his grandfather and his daugh- 

ters and ſiſters ; and ſo far as benefits conſiſting of remainders af- 

ter an entail on the great uncle's own male iſſue would permit 

enjoyment, continues enjoying till his own death in 1791, that 

Oo is, 
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is, for almoſt thirty-five years after the time, when bis great 
uncle's part of the compact was indiſſolubly performed. Then 
indeed it appears, that the earl of Orford had made a codicil, 
which, though profeſſing purpoſes very different from the im- 
portant and moſt extraordinary revocation of his part of the 
mutual will he was thus bound, in conſcience at leaſt, to ad- 
here to as inviolable, has, by reaſon of a reference to his laſt 
will with a date correſponding with a prior one, not only been 


conſtrued a revocation of the earl's part of the mutual will; but 


has been ſo conſtrued with a refuſal to hear parol evidence expla- 
natory of an alleged error in referring to his laſt will by a.wrong 
date, on the ground of it's not being a caſe in which our law per- 
mits parol evidence to be received. Such too is the aggregate 
of high authority, which has ſanctioned this refuſal of the parol 
evidence in explanation of the ſuppoſed error, that it has not 
been thought adviſable to carry the cafe by writ of error into 
the houſe of lords. Therefore, as the caſe now ſtands, there is 
a neceſſity of conſidering the earl of Orford, as having actually 
revoked his part of the mutual will made in concert with his. 
great uncle ; though the latter's death had made his part of the 
mutual will irrevocable ; and conſequently though the earl's part 
could not be revoked conſiſtently with good faith towards his 


coteſtator and thoſe now ſtanding in his place. 


Tuus it is, that the important caſe, upon which I am called 
to give my opinion on the part of the preſent lord Walpole and 


his family, ariſes. It is extremely unfortunate, that the caſe 


ſhould ſo preſent itſelf : becauſe in theſe points of view, it in- 
volves the character of the earl of Orford the late lord Wal- 
pole's great nephew ; fixing ſeemingly a ſtain upon a noble- 
man; who in his life-time was conſidered as a man with a high 
and nice ſenſe of honor; and who, if he was living to explain | 
his on codicil, would perhaps ſcorn the imputation of intend- 
mg 
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ing to depart one iota from his engagements in favor of his 
great uncle's family. But, from the hard reſult of the caſe at law, 
this manner of now treating the caſe becomes unavoidable : and 
allowance muſt accordingly be made both for the preſent lord 
Walpole and his family and for thoſe acting profeſſionally as 
their adviſers. 


Now from the caſe thus unpleaſantly ariſing, and in my view 
of it thus pointed, there appear to me two ſeparate grounds, 
for holding the earl of Orford's will of 1756, ſo made in concert 
with his great uncle the late lord Walpole, available in equity, 
notwithſtanding the imputed revocation of it ; and for holding 
all the deviſees of the eſtates in queſtion under the prior will 
of 1752 mere truſtees for the late lord Walpole's family, 
in the ſame. manner as if the earl's codicil had not been held a 
revocation at law. At leaſt as I fee the caſe, there are two di- 
ſtinct equities for the preſent lord Walpole and his family 
_ claiming under the earl's will of 1756, and againſt thoſe de- 
riving under the revival of the earl's will of 1752 by force of 
the implication from the reference to it's date in the earl's codi- 
cil of 1776.—One of theſe equities I found upon compact or 
agreement.— The other is the common equity, which reſtrains 
perſons taking benefit of a will from acting againſt it's provi- 

ſions. 


I wiLL conſider the caſe with a view to each of the equities, 
to which I thus refer as being applicable in the preſent caſe. 


I. 


Is reſpe& to the firſt of theſe equitics, already have I largely 
explained in the opening of my impreſſions of this caſe, why I 
Oo? think 
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think the earl of Orford's will of 1756 and his great uncle's co- 
dicil of the ſame date equivalent to a mutual will, and in that 
view of the two inſtruments equivalent to a compact between 
the two teſtators. Therefore it cannot I preſume be neceſſary 
to be very particular in again obſerving upon that head. But 
yet ſome degree of obſervation may be here proper in the way 
of recapitulation. Accordingly I cannot forbear repeating, that, 
as I ſee this part of the caſe, the compact between the two teſta- 
tors is ſuperabundantly proved, both by the contents of the 
will of the one and the correſponding codicil of the other, and 
by the concomitant circumſtances which attended the prepa- 
ration and execution of the two inſtruments, - Nor, for the rea- 
ſons I have already given, could this compact, as I conceive, be 
any thing more or leſs, than a ſolemn pledge from the two 
teſtators to each other, not to revoke the teſtamentary diſpoſi- 
tions arranged between them, except when the arrangements 
could be revoked with the ſame mutuality with which they 
were conſtituted. If there was not an intention to make a com- 
pat, why did the earl and his great uncle make the. two teſta- 
mentary inſtruments in concert; hy did the earl and his great 
uncle concur in the plan of altering their then ſubſiſting teſta- 
ments ;—why did they concert a plan of mutual entail in favor 
of the heirs male of their reſpective branches. of the Walpole 
family ;—why did they employ the ſame counſel in carrying 
that plan into execution ;—why did they furniſh each other with 
the drafts of their mutual new diſpoſitions ;—why did they 
mutually aſk for and mutually give approbation before engroſs- 
ment of the two inſtruments ;—why were the two inſtruments 
made to bear the ſame date ;—why was the ſame language of 
entail and ſettlement copied from one inſtrument into the other ; 
—why did the two teſtators execute at the ſame place, at the 
ſame time, and before the ſame witneſſes and laſtly, when the 
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two inſtruments were actually executed, why did the earl of Or- 
ford immediately put his will into the poſſeſſion of his great 
uncle, in favor of whoſe branch of the family it operated, and 
under ſuch circumſtances, as make it preſumable, that the carl 
received his great uncle's codicil in the like manner? In theſe 
circumſtances, there is ſuch a combination, that it ſeems to me 
impoſſible to deny the exiſtence. of compact between the two 
teſtators. A mutual pledging is inferrable from the begin- 
ning to the end of the tranſaction ; is inferrable from the two 
inſtruments themſelves; is inferrable from every thing preced- 
ing and every thing accompanying the actual execution of them. 
The whole tranſaction ſpeaks the language of mutual engage- 
ment moſt emphatically in every part. The evidence of the 


engagement is the thing itſelf. Except on the idea of mutual 
conceſſion and mutual engagement, the tranſaction is. unintelli- - 
gible. Nor is the nature of the compact leſs apparent. Both 


of the inſtruments being equally revocable, it is plain, that the 
contracting parties did not mean abſolutely to exclude themſelves 
from making new arrangements. Had that been their meaning, 
inſtead of mutual wills, which are in their nature revocable, 
they would have made mutual irrevocable deeds of ſettlement. 


On the other hand, it is in my opinion as plain, that the two 


contracting parties did not mean that one ſhould have more li- 
berty of revocation than the other. Conſequently they muſt 
have intended, that. during their joint lives neither ſhould re- 
yoke ſecretly and clandeſtinely ; and that after the death of one 
without revoking the right of revoking ſhould ceaſe to the 
other. Upon any other footing, it would have been a tranſac- 
tion of mutual wills, with a licence to both parties to impoſe 
upon each other at pleaſure; and inſtead of a fair honorable 
and .equal bargain, it would have been one of a kind the. moſt 


hollow deceptive and enſnaring. 


IN 
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In this view of the preſent caſe, the tranſaction between the 
earl of Orford and his great uncle lord Walpole in 1736 is re- 
ducible into the compaſs of few words. The earl's will and 
his great uncle's codicil were in effect a mutual will, as much 
as if they had been incorporated into one inſtrument. - Each 
was made in conſideration of the other: and though both were 


in their nature revocable ; yet this was under the reſtriction to 


both parties, not to revoke ſo as to gain any undue advantage of 
each other; and conſequently under an engagement by each, 


that during their joint lives neither ſhould revoke without ſuch 
notice as ſhould give a full opportunity of mutual revocation, 


and that in caſe of the death of either pay without ep 
the ſurvivor ſhould not revoke at all. 


Sven, as I conceive, was the nature of the compact of the 
parties: and if this be ſo, the caſe, on the ground of compact or 
mutual agreement, becomes very ſimple, and obviouſly falls 
within the compaſs of equitable relief; for then the caſe is no 
more than this. During the joint lives of the earl and his great 
uncle neither part of the mutual wills was revoked. Upon the 
death of the great uncle in 1757 his part took effect irrevocably. 
Thus by the terms of the agreement the earl loſt the right of re- 
voking his part. But according to the conſtruction put by the 
proper forum upon the codicil made by the earl in 1776, he 


did in point of fact revoke his part of the mutual will, and by 


ſo doing broke the compact made with his great uncle, to the 
prejudice and in excluſion of his ſon. 2 Nan lord Walpole 
and his other male iſſue. 


TRY Ps the ſimple queſtion is, whether a' court of 
equity ſhall ſuffer this breach of the compact to be available; 
or whether, under it's juriſdiction of compelling ſpecific per- 

formance, 
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formance, the court ſhall not declare the earl's deviſees deriv- 


ing under a breach of contract to be mere truſtees for thoſe 
againſt whom that breach operates. 


But upon ſuch a point I cannot ſee, how it is poſſible to ſtate 
any thing like a ſerious difficulty. Admit the compact to have 
been made; and then there ſeems to be an end of the caſe. 
The lawfulneſs of the compact is undeniable. The fact of its 
breach is equally ſo. The conſequences of the breach muſt be 
the ſame as in other caſes of breach of agreement for ſettling 
eſtates. At lau the breach is remediable by action for damages; 
and as this caſe alſo is, I ſhould fay, that the earl's real repre- 
ſentatives are equally ſuable with his perſonal, becauſe if there 
was a compact, it was not only in writing figned by both par- 
ties, but under their ſeals and delivery. Therefore as, on the 


one hand, the writing, independently of its being an agreement 
in part executed by the late lord Walpole's leaving his codicil - 
unrevoked, defends the compact againſt all objection from the 


ſtatute of frauds and perjuries ; ſo on the other hand, it's being 


a compact from inſtruments ſealed and delivered by the two 
contracting parties renders it in effect a compact by ſpecialty. 


I fay a compact by pecialty: becauſe though the inſtruments, ſo 


far as they operate as /af? wills, cannot be called dees of cove- 


zant, yet I confider them as ſuch, ſo far as they include a cove- 


nant between the two contracting teſtators. But in a caſe like 


the preſent, the relief of equity is what the parties affected b 
the breach of agreement muſt of courſe look to. As this caſe 


is, an action for damages would adminiſter very inadequate re- 


lief to the various perſons, who are and may be affected, by the 
earl of Orford's non- obſervance of his part of the covenant, 
and by the diſappointment of his part of the mutual will. The 


only compleat relief for ſuch a caſe is that, which equity admi- 


niſters, 
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niſters, by compelling a ſpecific performance, and by deereeing 
. thoſe;, who have the legal. eſtate in the great family fortune in 
queſtion, to make ſuch a ſettlement, as ſhall fulfill every-iota.of 
the earl of Orford's engagement to his great uncle. Nor is 
. this the only. reaſon for looking to equity for relief in the pre- 
ſent caſe. Excluſive of the inadequacy of legal remedy and the 
difficulties. which might: attend attempting it, there is a ſtrong 
reaſon for looking to equity. At law, notwithſtanding it's be- 
ing a compact contained in a writing under ſeal, yet, the. inſtru- 
ments being teſtamentary, it might perhaps be made a queſtion, 
whether the agreement, to which they conſtructively amount, 
was ſtrictly an engagement by fþ-cialty, was what we technically 
call a covenant, that is, an agreement by deed: and for that 
purpoſe it might be - attempted to take advantage of the tech- 
nical difference between deed and ill. But in equity the form 
of the agreement is not regarded. Whether the inſtruments 
containing it were deeds or mere writings, were ſpecialties or 
not, is immaterial, The agreement, whatever it's form, is 
equally enforcible in equity; and thoſe legally holding the 
eſtates, the ſubject of the agreement, as heirs, as deviſees, or 
otherwiſe: as volunteers under the contracting party, are equally 
; liable to a decree of ſpecific performance. Therefore taking 
the compact, which I infer from the mutual wills of the earl 
of Orford and his great uncle, to have really exiſted, I am at 
a loſs to find out, how it is poſſible to ſay with effect, either 
that the breach from the earl's conſtructive © revocation of his 
part of the mutual will is not an injury within the reach of 
equitable juriſdiction ; or that the earl's deviſees are not per- 
ſons, againſt whom the preſent lord Walpole and his n. are 
| Me to ſpeciße performance. 4 


IN 45 putting the preſent caſe, as relievable in .equity-on 
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the ground of breach of compact by the earl of Orford, I pro- 
ceed upon principles, which, as I conceive, are undeniable : for 
if there was a contract by the earl not to revoke his part of the 
mutual will or mutual ſettlement after his great uncle's death, 
and there was ſufficient conſideration to ſupport the contract, 
and the earl has broken that contract by conſtituting a ſettle- 
ment in favor of a different branch of the Walpole family; it 
ſeems to be matter of courſe in a court of equity, to compel per- 
formance, againſt volunteers claiming under the very inſtrument 
by which the contract was broken; and to exact that juſtice from 
them by decreeing them to be mere truſtees for thoſe whom 
the contract intitles. | 


Uro ſuch a caſe, if it was ever ſo new in its particular terms, 


I ſhould not doubt it's being relievable in equity. I ſhould 
think the undeniable juriſdiction of equity over agreements, and 
the undeniable practice of exerciſing that juriſdiction by decree- 
ing ſpecific performance, ſufficient to ground myſelf upon, with- 
out the aid. of precedents of exactly the ſame deſcription of com- 
pat. Indeed, not only mutual wills are very rare compacts 
amongſt us; but even teſtamentary compacts of any kind are 
not very frequent. However our printed books are not wholly 
without precedents applicable to the preſent cafe, as I have now 
put it upon the ground of a teſtamentary compact. I do not 
mean, that the preciſe and literal caſe of a mutual will is to be 
found in print. At leaſt, after very anxious reſearch for the 
purpoſe of the preſent caſe, I have not been able to find a pre- 
cedent in print of any mutual will literally. But I meet with 
ſeveral caſes in print and in manuſcript, and both at law and in 
equity, having conſiderable reſemblance. 


Ox claſs conſiſts of caſes, in which actions have been brought 
ED and 
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and have ſucceeded at law, for breach of agreements, upon the 
faith of which a perſon has made his will or otherwiſe ſettled 
his affairs in a particular manner, or has omitted to make provi- 
ſions which otherwiſe would have been made. 


Ons caſe of this kind is Rockwood againſt Rockwood, which 
was adjudged by the common pleas Mich. 31. and 32. Eliz. 
and is in 1. Leon. 192. The ſubſtance of the caſe was this. 
The father of the plaintiff and defendant being ſick, declared 
in their preſence, that he meant to deviſe £.4. a year out of his 
lands to the plaintiff his youngeſt ſon for life. But the defen- 
dant, his eldeſt fon, promiſing to make the payment, if his fa- 
ther would forbear ſo charging his lands ; and the plaintiff the 
younger declaring himſelf content with the promiſe ; the father 
died without charging the V. 4. a year; and fo the lands deſcended 
to the eldeſt ſon uncharged. In action of aſſumpſit brought on 
this promiſe by the younger ſon againſt the elder fon, the opi- 
nion of the whole court was clear, that the action did well lie. 
In Cro. Eliz. 165. there is a report of the ſame caſe. 


ANOTHER Caſe, but not quite ſo immediately relative to teſ- 
tamentary diſpoſition, though in principle the ſame, is Dutton 
and wife againſt Poole. It was adjudged in 28. and 29. and 
31. Cha. 2. firſt by the king's bench, and afterwards in the ex- 
chequer chamber. It is reported in 1. Ventr. 318. 332. 2. Lev. 


210. T. Raym. 302. T. Jo. 102 and 3. Kebl. 786. 814. 


830. $36. and is cited fully in 2. Freem. 285. It was an action 
of aſſumpſit brought by Mr. Dutton and his wife a daughter 
of Sir Henry Poole againſt his fon and heir the defendant. Sir 


Henry Poole was ſeized of lands, and intitled to cut down tim- 


ber upon them, and intended ſo doing to raiſe portions for his 
younger children; and as Freeman ſtates the caſe, this was con- 
nected 
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nected with making his will. But his eldeſt ſon and heir the 
defendant deſired Sir Henry Poole to forbear felling the timber; 
and in conſideration of it's not being felled promiſed his father, 
to make good the value to the younger children, and particu- 
larly to pay J. 1000. to the defendant Mrs. Dutton. Upon this 
promiſe the action was brought; and the plaintiffs obtained a 
verdict: and though upon motion in arreſt of judgment it was 
inſiſted, that the father's executors ought to have brought the 
action, yet judgment was given by the king's bench for the 
plaintiffs ; and upon error in the exchequer chamber, the judg- 
ment was affirmed, upon the ground, that the promiſes enuring 
for the benefit of the younger children they had intereſt ſuffi- 
cient to intitle them to ſue even at law. 


ANOTHER claſs of authorities on compact, connected with 
_ promiſes of teſtamentary or other ſettlements, conſiſts of caſes, 
in which our courts of equity have enforced ſuch compacts by 
decreeing ſpecific performance at the ſuit of thoſe, for whoſe 
benefit the promiſes were intended to enure. 


Tur earlieſt equity caſe of this kind, I have met with, is 
Beringer againſt Beringer in lord chancellor N — © ——<_—— 


nuſcript Prolegomena of Equity chap. 30. de Anomalis pl. 64. 
Tranſlated from the law French, the report is in theſe words. 
« The father, intending to make proviſion for his daughter by 
% a farm called Mildridge, acquaints his ſon with his inten- 
tion, who perſuades his father, and promiſes, if he will let the 
&« farm deſcend, he the ſon would pay his ſiſter £.1000. with- 
in three years after the father's death, and intereſt for it and 
« diet in the mean time. The father agrees, and makes his ſon 
« exccutor, and dies; and the farm deſcends. The ſon refules 
« to perform, He is decreed to pay the money at the end of 

P p 2 « three 
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three years, and to account for the intereſt ; though the bill 

was Exhibited before the time; and though it concerned only 
* a ſum of money, which in due time might be recovered at 
law in aſſumpſit. 25. Cha. 2. 16. June, Beringer v. Beringer, 
« and many ene 


A $ECoNnD equity caſe of a ſimilar kind is Chamberlaine v. 
J. . WL Chamberlaine Eaſt. 1678. fhortly cited. in Prec. in Chan. 3. and 
2 2 7 reported in 2. Frem. 34. It is to this effect. Colonel Cham- 
berlaine made a will, by which he ſettled his lands upon his 
eldeſt ſon for life, remainder to his firſt and other ſons, with. 
remainders over to teſtator's other ſons. By the ſame will he left 
L. 2, 500. mortgage money to truſtees, to buy other lands and to 
ſettle them in like manner: and he bequeathed . 2000. amongſt 
his daughters, and made the eldeſt ſon executor. Afterwards 
he had diſcourſe about altering his will, from fear that there 
ſhould not be aſſets to pay the legacies. But, in. conſideration 
that he would not alter his will, the eldeſt ſon promiſed to pay 
the legacies ; and fo the father died without making any alte- 
ration. Upon a bill by the daughters againſt the eldeſt ſon, 
the latter alledged a want of affets to pay the legacies, and 
claimed to draw what was wanting out of the C. 2,500. mortgage 
money given to purchaſe lands, he being intitled to them only 
for life. But it was decreed by lord chancellor Nottingham, 
that let the aſſets be what they would, the eldeſt fon hav- 
ing ſolemnly undertaken payment of the legacies in caſe his 
father would not alter his will, and his father dying in peace 
upon the ſaid promiſe, the eldeſt ſon ſhould pay the plaintiffs his 
ſiſters their legacies, without regarding whether any part of the 
£.2,500. ſhould be drawn out in aid; and that point was left to 
be decided on another bill, which was depending between the 
eldeſt ſon and his younger brothers. And lord Nottingham faid, 
« Tt 
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< Tt is the conſtant courſe of this court to make ſuch decrees 
« upon promiſes made, if the teſtator would not alter his will.” 


Tur next equity caſe of the fort I find is Thynn againſt 
Thynn 9. Feb. 1684. and in 1. Vern. 296. A father is per- 
ſuaded to make his ſon executor, under a declaration by the ſon, 
that he would be a truſtee for his mother. Upon the father's 
death the ſon refuſed to conſider himſelf as her truſtee. But, 
upon a bill brought by the mother, lord keeper North, not- 
withſtanding the ſtatute of frauds and perjuries, and though no 
truſt was declared in writing, decreed againſt the ſon, 


ANOTHER caſe in equity of the ſame claſs is one cited by 
lord commiſſioner Keck in Hilary 1689. It is in Prec. in Cha. 
5, It was the caſe of a tenant in tail, who to provide for his 
younger children was about to ſuffer a recovery to bar the en- 
tail, but was prevented by a promiſe of his fon the heir in tail 
to make the proviſion. Upon the father's death, the ſon was 
decreed to perform the promiſe. 


- Leiceſter v. Foxcroft cited in Gilb, Eq. Rep. 11. is another 
caſe. The ſubſtance of it was, that a dying perſon was anxious 
about giving a written leaſe to one who had built under a leaſe 
by parol ; and that the heir defired the dying perſon not to be 
uneaſy, and ſaid he would ſupply the written leaſe. Upon 
this engagement, aided however by ſome other circumſtances, 
the houſe of lords decreed a leaſe againſt the heir. But in re- 
ſpe& of the aſſiſting circumſtances this caſe is not ſo ſtrong an 


authority for the preſent purpoſe, 


I MEET with two further caſes of a like kind. 


One is Deveniſh v, Baines in Prec. in Cha. 3. It was before 
5 
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the lords commiſſioners of the great ſeal in Hilary 1689. A copy- 
holder of the manor of Yetminſter Parva in Devonſhire, having a 
right by the cuſtom to nominate a ſucceſſor, and meaning 
that the plaintiff his godſon ſhould have part, is perſuaded by 
his wife to nominate her, ſhe engaging that the godſon ſhould 
enjoy the part intended for him. Upon her refuſal, the godſon 
brings a bill againſt her : and ſhe pleads the ſtatute of frauds ; 
becauſe there was no memorandum in writing. But the lords 
commiſſioners decreed the wife to be a truſtee for the godſon 
upon the ground of fraud in her conduct. 


THz other caſe is Reech v. Kenningale before lord Hard- 
wicke 26. Oct. 1748. According to the late Mr. Capper's 
Manuſcript Notes, the caſe was thus. - Wm. Kenningale had 
made his will, and given his nephew the plaintiff C. 20. and 
made defendant his executor and reſiduary legatee. The plain- 
tiff 's father, who was teſtator's nephew, met defendant and Mr. 
Haynes a clergyman in the teſtator's room, where he was ill in 
bed. His will was read; and plaintiff's father faid, © Uncle, you 
* have given me nothing.” Teſtator ſaid to his executor, © I will 
« give him . 100.” The executor ſaid, Don't alter the will, 
„ and I will give him my bond or note.“ Teſtator died. the 
next day. The executors refuſed to pay the C. 100. Plaintiff, 
being repreſentative of his father, brought his bill to compel 
payment of the . 100. as well as of the . 20. given to him- 
ſelf: and lord Hardwicke, in reſpect of the promiſe and of the 
fraud upon the teſtator in not performing it, held the caſe not 
within the ſtatute of frauds, and decreed payment of both ſums 
to the plaintiff. 


FRoM theſe various caſes of law and equity, the plain infe- 
rence ſeems to be, that com pacts or agreemeats, upon the faith 
of which wills or ſettlements are either made or forborne to be 


made, 
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made, are enforceable by both juriſdictions : and that as at law 
damages are recoverable by thoſe injured by the breach; fo in 
equity a more perfect relief is given, by decreeing ſpecific per- 
formance, and for that purpoſe, whenever the caſe requires, 
converting the party promiſing and all volunteers deriving un- 
der him' into mere truſtees of the property in queſtion. So 
anxious alſo do our courts of equity appear to have been in ex- 
acting the performance of ſuch compacts, that even verbal pro- 
miſes have had enforcement ; the ſtatute of frauds having been 
refined upon, to prevent the requiſition of writing from operat- 
ing ; and entering into ſuch engagements and then refuſing to 
perform them having for that purpoſe been claſſed, as a fraud 
upon the teſtator or other party influenced in his conduct by the 
particular promiſe. 


I po indeed admit, that theſe caſes are not literally the ſame, 
as the preſent caſe, 


Bur they all ſtrike me as being eju/dem generis. They are 
chiefly caſes of a teſtator, deviſing or not deviſing upon the faith 


of promiſes, and of judgments at law for damages and de- 


crees in equity for ſpecific performance, where the promiſe has 
been broken. In the other caſes, the only difference has been, 
that the thing done or omitted to be done under influence of the 
promiſe has not been of a teſtamentary nature. But in admi- 
niſtering equitable relief on breach of agreements, how is it poſ- 
fible to diſtinguiſh ſuch compacts, from a compact not to revoke 
a mutual will, except whilſt both parties can equally exerciſe 
the power of reyoking ? 


Ir, however, caſes of nearer reſemblance ſhould be required, 


ſuch authorities are to be found. 
| G011— 
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GorLMER v. Battiſon before lord chancellor Nottingham in 
1682. 1s of this deſcription, approaching very near to the preſent 
caſe. It is in 1. Vern. 48. and to this effect. A feme ſole pro- 
miſed an heir at law, in conſideration of his not ſuing to evict 
her, that in caſe of her dying without iſſue ſhe would either 
give him . 500, or leave the land. She married, and died, hav- 
ing under ſome power made a will and deviſed the land to her 
huſband. Upon a bill againſt him, he was decreed to perform 
the agreement; and the only objection made to it was, that it 
was an agreement for a remainder after an eſtate tail, and that 
ſuch a remainder was * no value. 


Tux caſe of Calley apainſt Fitton decreed by lord chancellor 
Nottingham 18. Feb. 31. Cha. 2. comes equally near. It is 
not in print. But lord Nottingham's Manuſcript Reports give 


the caſe in the words following. * Thomas Cafley the father 


<4 had two ſons by ſeveral venters, John and William. John 
„ being ſickly and childleſs, the father was unwilling to let his 
< eſtate deſcend to John, becauſe it would not deſcend from 
„% him to William by the ſecond venter; and therefore intended 
e to make ſome ſettlement, and to limit a remainder to Wil- 
« liam: which John perceiving deſired his father to forbear 
« making any ſettlement, and promiſed his father, that if he 
« would leave the land to deſcend, he would alien no part of it 
«© more than what was neceſſary for payment of debts, but 
« would leave all the reft to his younger brother. Whereupon 
«« the father did forbear to ſettle and dyed. After this John 
<< made a will, and left all to his brother William. But re- 
covering again, he made a new will, and gave all to the de- 
«« fendant in truſt as is ſuppoſed for ſuperſtitious uſes, the will 
„ being drawn by Father Conyers the fugitive. The defendant 
<< ſells the land to Farmer another defendant for C. 5000. The 

« plaintiff 
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" 


plaintiff exhibited his bill againſt the executors deviſees and 
* purchaſer. And upon this agreement proved, it was decreed 
* to be performed; and that, after debts paid and incumbrances 
cleared, the reſidue of the WY money ſhould be paid to 
« the plaintiff.” 


TxrxsE caſes of Goilmer v. Battiſon and Caſſy v. Fitton 
tread very cloſe upon the preſent caſe : for in them the contract 
enforced was a contract to deviſe; and here as I conſtrue the 
tranſaction of the mutual will, to be intelligible it muſt I think 
be underſtood, that the contract is nat to revoke the will on 
the one ſide, when on the other the will is become irrevocable. 
In the two caſes adjudged by Iord chancellor Nottingham the 
contract was to deviſe to a half brother. Here the contract was 
not to revoke a teſtamentary entail upon collateral heirs male. 
If the half brother was properly relieved by lord Nottingham on 
the one contract, why ſhould the collateral heirs male in the 
preſent caſe be irrelievable on the other ? 


Urox theſe reaſons and authorities (a) there appears to me 
fully 


(a) See further as to authorities, the caſe of Jones and Wife v. Martin, Anſtruth. 
Rep. 882. In that caſe a father on the marriage of his daughter covenanted to leave 
to her at his death an equal ſhare of his perſonal eſtate with his ſon. The father 
having afterwards purchaſed C. 4,448: bank ſtock, with monies, of which part aroſe 
from ſale of real eſtate and the remainder from perſonal funds, transferred the bank 
Rock into the name of his ſon, the latter firſt verbally promiſing to pay the dividends 
to his father for his life, and afterwards the ſon writing and the father copying and 
ſubſcribing a declaration of his intention and conduct in the buſineſs. Before the trans- 
fer, the father had conſulted lord Kenyon, then at the bar; and he had adviſed, that the 
father was not reſtrained by the covenant from giving away any part of his perſonal 
eſtate, /o that the gift was abſolute and to take che in his lifetime, After the transfer 
and declaration, a caſe was laid before Sir John Scott, who upon the whole inclined 
to think, that the transfer could not be ſet aſide as a fraud upon the marriage articles. 


Qq The 


297 


| 298 


THE WALPOLE CASE 


fully ſufficient to ſhew, that the preſent lord Walpole and his 
iſſue male are intitled to the benefit of the earl of Orford's will 
of 1756, upon the ground of compact, as if that will had not been 
revoked. I have explained, why I infer the compact between 
the earl of Orford and the late lord Walpole, from the contents 
of their mutual teſtamentary diſpoſitions, and from every circum- 
ſtance which preceded and attended the execution. I have ex- 
plained, why I think, that the compact was not to revoke one 
part of the mutual wills when the other had irrevocably taken 
effect. I have explained alſo, why I conſider the breach of ſuch 
compact relievable within the ordinary principles and practice 
of our courts of equity. 


Havins thus ſtated what occurs to me under this farſt of the 


The father died leaving a will by which he left his property to be divided between his 
ſon and his daughter. But in conſequence of the previous tranſaction, there remain- 
ed only C. 1 f, to be ſo divided. The daughter and her huſband therefore filed a bill 
in the exchequer againſt the ſon to have an equal diſtribution of the bank ſtock re- 
ceived by him from his father in his lifetime. The authorities cited for the daughter 
were 1. Veſ. Jun. 478. and the caſes of Lloyd v. Read, 1. Wms. 608. City v. City, 2. 
Lev. 130. Northey v. Burbage, Prec. in Chanc. 470. Fairbrand v. Bowers, 2. Vern. 
202. Edmonſon v. Cox, 7. Vin. title Cuffom of London, B. 3. pl. 11. and Oxendon 
v. Compton, 2. Veſ. Jun. 74. The court of exchequer decided, that the transfer of 
the bank ſtock to the ſon was no fraud upon the father's covenant in the marriage ar- 
ticles of his daughter, But it is obſervable, that neither lord Kenyon, nor Sir John Scott, 
in adviſing the ſon, nor the counſel who argued for him, nor the chief baron in deli- 
vering the judgment of the court of exchequer in the ſon's favor, uſed any expreſſion 
in the leaſt tending to queſtion the validity of the father's covenant to leave an equal 
ſhare of his perſonalty to his daughter, or to deny the covenant's being enforceable 
againſt any teſtamentary diſpoſition which the father might have made. Yet it ſeems 
clear from the deciſion of the court of exchequer, that the covenant was liable to be de- 
feated by almoſt any diſpoſition of the father, however voluntary, and however con- 
trariant to the ſpirit of the compact, if ſuch diſpoſition was not te/tamentary ; and 
conſequently, that the covenant was extremely open to the very objection of vague- 
neſs and uncertainty, which appears to be the chief ground of not enforcing the com- 
pact of mutual will in this caſe of the Walpole property. 


two 


OF MUTUAL WILLS, 


two equities, upon which I found my opinion in this caſe, I ſhall 
now. proceed to the other and remaining head of equity. 


IT. 


As to the ſecond equity, upon which I found my opinion in 
favor of the preſent lord Walpole and his family, the caſe lies in 


a more narrow compals. 


THz caſe amounts to this.—In 1756 the earl of Orford and 
his great uncle the late Horace lord Walpole agree upon and 
make mutual wills, in ſuch a way as to render it quite clear, 
that each was made in conſideration of the other. By the earl's 
will his principal Walpole eſtates, including Houghton houſe 
and park, in default of his own iſſue male and of iſſue male of his 
uncles Sir Edward Walpole and Mr. Horace Walpole, are en- 
tailed upon the late lord Walpole and the heirs male of his body, 
with remainders, firſt to the male iſſue of the daughters of the earl's 
grandfather Sir Robert Walpole the firſt earl of Orford, and then 
to the male iſſue of the latter's two ſiſters. On the other hand 
the late lord Walpole's codicil, of the ſame date with the will of 
the earl of Orford his great nephew, ſettles his eſtates, in default 
of iſſue male of his own body, upon the earl and his iſſue male, 
and upon the earl's uncles Sir Edward Walpole and Mr. Horace 
Walpole and their iſſue male, with remainders to the male iſſue 
of Sir Robert Walpole's daughters and fiſters, in the ſame manner 
as in the will of earl George. About a year after theſe mutual 
teſtamentary entails the late lord Walpole dies without revoking 
his codicil. Thus his part of the mutual will, namely his codicil, 
takes effect irrevocably. After the late lord Wal pole's death twenty 
years paſs, without the leaſt appearance of earl George's declin- 
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ing to take the remainder deviſed to him in his great uncle's 
eſtates. Then indeed, that is, in 1776, the carl makes a codicil, 
which referring to a laſt will bearing date in 1752 has been con- 
ſtrued a revocation of his mutual will in 1756. But after this co- 
dicil he lives fifteen years longer, without the leaſt hint of declin- 
ing to take under his great uncle's codicil ; and at length dies 
in 1791, without leaving the leaſt trace of ever having had ſuch 
an intention, except as it may he conjectured from the conſtruc- 
tive effect of the codicil ſo made twenty years after the time at 
which his great uncle's codicil began to operate. 


Upox theſe facts my impreſſion is, that the earl of Orford 
ought to be conſidered as having accepted under his great uncle's 
codicil. In general, the firſt preſumption is in favor of a de- 
viſce's taking an eſtate devifed to him ;” becauſe preſumptively 
it is in general for his benefit. In the caſe in queſtion, I do not 
ſee any thing againſt ſuch a preſumption. But in favor of it 
there is a very forcible reaſon, From the nature of the tranſac- 
tion between him and his great uncle, the moment the latter-died 
with his codicil unrevoked, and it was ſo made irrevocable, the 
earl became bound, at leaſt in conſcience and in point of honor, 
not to do any thing, which ſhould be inconſiſtent with the 
compact of the mutual will. But to refuſe taking under the 
codicil, which was one part of the mutual will, would have been 
a ſort of preparatory overt act towards breach of the compact 
thence ariſing. Therefore the earl's ſituation as a deviſee was 
more pregnant with preſumption of his accepting what was de- 
viſed to him, than the ſituation of an ordinary deviſee. Nor are 
theſe preſumptions, of the earl's having accepted, ſlightly con- 
firmed by his conduct previous to his own codicil of 1776. Acqui- 
eſcing nineteen or twenty years, without the leaſt hint of not ac- 
cepting, is ſurely moſt expreſſive evidence of having accepted. 
. During 
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During the whole of that time, he had a remainder ſo veſted in 
him by force of his great uncle's codicil, as to be alienable. To 
acquicſce in the remainder's ſo veſting for nineteen or twenty 
years was in effect a continual acceptance during that time. This 
ſeems enough to have excluded the earl from refuſing after- 
wards, even though he might have wiſhed it. But though he 
lived fifteen years more, no ſuch wiſh was expreſſed, unleſs his 
codicil, which could not operate till his death, ought to be con- 
ſidered in that light. Conſequently the earl may be properly 
ſtated to have accepted during the whole time from his great 
uncle's death in 1757 to his own in 1791, that is, to have ac- 
cepted for thirty-four years uninterruptedly. Nay, unleſs from 
the mere circumſtance of his referring to a laſt will prior in date 
to the mutual wills we infer diſclaimer of all intereſt under his 
great uncle's codicil, the earl may be ſaid to have died accept- 
ing. 


Tuus ſeeing George earl of Orford's conduct from his great 
uncle's death in 1757 to his own in 1791, I have no heſitation, 
in confidering him, not only as having fully accepted the re- 
mainder under his great uncle's codicil, but as having enjoyed, 
fo far-as ſuch a remainder was ſuſceptible of enjoyment. I there- 
fore avow my opinion in this reſpect, without deeming it ne- 
ceſſary to wait for a ſtatement of further circumſtances, which 
from ſome verbal communications I have had I think very likely 
to be proveable in favour of the ſame conſtruction of the earl's 
conduct and intentions. 


Tux only remaining confideration then is, whether George earl 
of Orford, having accepted under the late lord Walpole's part 
of the mutual wills, did not, on that very account, and inde- 
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pendently of the original compact, become bound not to revoke 
his own part of the ſame mutual inſtruments. 


Bur this point of the caſe appears to me no leſs plain, than 
the point as to the terms and effect of the original compact and 
the point of the earl's acceptance. So to conſider the accept- 
ance ſtrikes me, as a neceſſary conſequence of the nature of the 
deviſes in the late lord Walpole's codicil. That codicil was his 
part of the mutual wills, and as ſuch was made in conſideration 
of the earl's will of the ſame date, which was the other part. 

Therefore the codicil ſhould be conſtrued in the ſame manner, 
as if it was expreſſed to be in conſideration of it's counterpart 
the carl's will of the ſame date. But if this be fo, that conſi- 
deration becomes part of the codicil and incorporated into it. 
Thus alſo the caſe moſt directly falls within reach of the com- 
mon equity, according to which no perſon ſhall be allowed to 
diſappoint any part of a will, under which he takes benefit. 
When this rule -of equity was firſt eſtabliſhed, and upon what 
principle it was introduced, and whether it proceeds on the ſup- 
poſition of a tacit condition impoſed by the will or on the in- 
Juſtice of benefiting under an inſtrument and at the ſame time 
fruſtrating it's operation, has been the ſubje& of much diſputa- 
tion. But however the rule may have originated, it's power. is 
no too firmly eſtabliſhed to be queſtionable. However doubtful 
alſo upon ſome occaſions it's applicability may be, 1 cannot ſee 
any room for refuſing it's application to the preſent caſe, On 
the contrary, the rule, as I underſtand it, is as fully applicable 
here, as it can well be in any caſe. If the rule proceeds, as 
ſome have argued, upon the ſuppoſition of a tacit condition 
meant to be impoſed by the teſtator, here the caſe furniſhes 
| peculiar ground for implying ſuch a condition; becauſe, the 
| late lord Walpole's codicil being made in conſideration of 
the 
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the earl of Orford's will of the ſame date, they were in effect 
mutual wills; and thence it is obviouſly preſumable, that the 
one was not to be available without the other, and conſequently 
that each was-conditional. Therefore however erroneous it may 
be in general to apply the rule in equity, I am obſerving upon, 
under the idea of enforcing a tacit condition, here ſuch a condi- 
tion 1s fairly intendable. On the other hand, if the rule is to 
be conſidered as a ſtretch of equity to prevent an immoral and 
unconſcientious uſe of teſtamentary bounty, the preſent caſe is 
no leſs within the reaſon of the rule; for what can be a more 
wnconſcientious taking benefit of a will, than ſo doing and at 
The ſame time infringing the family arrangement for the ſake of 
which that benefit was conferred? Conſidered, therefore, in 
either of the only views, in which this rule of equity has hi- 
therto been expounded, it. is equally applicable to the preſent 


caſe. 


HavinG now ſo largely explained myſelf upon the two great 
points, in reſpe& of which I am of opinion, that the earl of Or- 
ford's will of 1756, notwithſtanding the conſtructive revocation 
of it by his codicil made twenty years afterwards ſeemingly for 
purpoſes very different from revoking, it may be expected, that 
I ſhould come to a concluſion. . 


Bur if I was ſo to conclude, I ſhould be very ſhort in the 
_ diſcharge of my profeſſional duty upon the preſent occaſion. I 
do not mean, that without ſomething more there would not be 
ſtrength enough, in the authorities I have collected, and in the 
reaſons I have given however inadequately they may be ex- 
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preſſed, to warrant my opinion of the preſent caſe. It is far other- 
wiſe. But whatever may be the weight of thoſe authorities, and 
whatever may be the force of thoſe reaſons, I muſt admit, that I 
have not yet ſtated any precedent, which in literal ſtrictneſs can be 
called the ſame as the preſent caſe, being that of a mutual will. 
Both my authorities and my reaſons do I conceive reach the pre- 
ſent caſe in principle. But the full precedent of a mutual will ſtill 
remains unmentioned. In truth, as far as my reſearches hitherto 
enable me to aſſert, no ſuch precedent is to be met with in our 
printed books. However it fo happens, that fortunately for the 
intereſt of the preſent lord Walpole in the preſent caſe, or at leaſt 
for the manner in which I have ventured to explain my impreſ- 
ſions of it, there is in my poſſeſſion a manuſcript, containing five 
judgments of the late lord Camden whilſt he was lord chancellor, 
carefully copied from his own hand-writing.; and one of thoſe 
judgments is the very caſe of a mutual will. I ſay, that it is for- 
tunate; becauſe the caſe was decided upon principles, deciſive, 
not only of a mutual will's being wholly irrevocable the moment 
either part becomes fo, but alſo of it's being too late for the ſur- 
vivor of the co-teſtators to retreat from his part of the mutual 
will when he has accepted under the other part. 


Tux caſe, to which I thus refer, was between Mr. ** Durour 
and Camilla his wife and her ſiſter Suſannah Rigail an- infant by 
her next friend plaintiffs, and Anthony Perraro and Mary his 
wife and Daniel Vernezobie and others defendants. Lord 
Camden's judgment was delivered 18. July 1769 ; and from the 
minutes of the decree in the minute book at the regiſter's office, 
I find, that the judgment was given after time taken to conſider 
the caſe. Lord Camden's judgment is without any regular 
ſtatement of the caſe ; and upon ſearch at the regiſter's office 
with a view to extract the caſe from the decree, I was diſap- 
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pointed by the decree's being referred to in a wrong page of the 
decree book. But from the manner, in which lord Camden's 
judgment occaſionally refers to the facts of the caſe, and from 
having momentarily ſeen the mutual will, upon which the cauſe 
depended, as entered in the regiſtry of the prerogative” office at 
Doctors Commons, I take the ſubſtance of the caſe, ſo far as is 
neceſſary to prepare the mind for lord Camden's judgment, to 
have been nearly as follows. Mr. Rene Ranc and Camilla his 
wife, the latter having a power notwithſtanding coverture to 
make a will of ſome perſonal property ſecured for her ſeparate 
uſe, joined in a will expreſſed to be their mutual laſt will, and 
bearing date 21. November 1745. By this will the reſiduary 
eſtate of both ſeems to have been made one common fund; and 
to have been ſo bequeathed, as to go to the ſurvivor for his or het 
life, with a limitation over upon his or her death, under which 
their two grand-daughters Mrs. Dufour and her ſiſter Suſanna 
Rigail, two of the plaintiffs and daughters of Mr. and Mrs. 
Ranc's daughter the defendant Mrs. Perraro by her firſt huſ- 
band Mr. Rigail, were intitled to veſted intereſts at twenty one 
and to have . 150. a year in the mean time for maintenance. 
Upon the death of Mr. Ranc, his wife Mrs:Ranc, who by ſurviv- 
ing became one of the executors of the mutual will, proved it, 


and took poſſeſſion of her huſband's property, and enjoyed the be- 


nefit of his reſiduary eſtate equally with her own ſeparate pro- 
perty for many years. At length Mrs. Ranc died, and left a 
will, by which, diſregarding the mutual will which herſelf had 
proved, ſhe gave her own property to her daughter, Mrs. Per- 
raro, in excluſion of the two grand-daughters her children by 
Mr. Rigail her firſt huſband. Upon this, Mr. and Mrs. Dufour, 
and the latter's ſiſter Suſannah Rigail the other grand- daughter, 
file their bill in chancery, againſt Mr. and Mrs. Perraro and the 
ſurviving executor of the mutual will and others, for various 
purpoſes. But one principal object of the cauſe was, to try 
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the right to the perſonal property ſo bequeathed away by Mrs. 
Ranc to her daughter Mrs. Perraro in breach of the bequeſt in 
the mutual will to Mrs. Dufour and her ſiſter Miſs Rigail the 
two grand-daughters : and the part of lord Camden's judgment, 
which relates to this great point of the cauſe, and which fol- 
lows the diſpoſal of two other points, is entered in theſe words. 


« TE next point ariſes under the mutual will. 


« I mvsT firſt clear it, by declaring, that Camilla Ranc was 
* poſleſſed of this reſidue as her ſeparate eſtate. 


« Tax acknowledgment of her power to deviſe by the mu- 
* tual will has put this queſtion out of doubt. 


„TR mutual will (5). 


« THz novelty of the caſe, more than the difficulty, cauſed 
% me to ſuſpend my judgment; mutual will being unknown 
in this country. 


*« IN this reſpect, the caſe was fo new, that the counſel were 
«« driven to reſort to foreign authors, where theſe teſtaments 
are in uſe. And this particularity made me think more up- 
* on the ſubject, in order to ſee, if it was indeed neceſſary to 


call in this extra- learning to my aſſiſtance. 


« Bur I am of opinion, that this caſe muſt be decided by 


«© the law of this country. 


«© TRE mutual will was made here. The teſtators were ſub- 


(3) Here probably, lord Camden, in actually delivering his judgment, ſtated the 
mutual will. | 
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jects of this kingdom, and the eſtate deviſed was lodged in 


our own funds ; ſo that this diſpoſition, notwithſtanding the 
uncommon form of the teſtament, muſt be ruled by the law 
of this court. And I truſt, that the everlaſting maxims of 
equity and conſcience, upon which the juriſdiction of this 
court is built, are capacious enough, not only to comprehend 
this, but every other caſe that may happen ; and that the 
juſtice of this court is co-extenſive with every poſſible va- 
riety of human tranſactions. 


© CONSIDER it in two views. 


% FiRsT, how far the mutual will ſhall operate as a binding 
engagement, independent of any confirmation by . 
the legacy under it. 


* SECONDLY, whether the ſurvivor can depart from this 
engagement, after ſhe has accepted a benefit under it, 


% IT was ſaid upon the firſt point, and Mr. Skynner cited an 


authority to prove it, that where two had made a mutual will 
either of them might cheat his partner, F@DA MACHINATI- 
ONE, by a ſecret will to diſappoint the joint diſpoſition, be- 
cauſe they are two diſtin& inſtruments. Hall and Bicker- 
ſtaff to the ſame purpoſe. 


« Tux law of theſe countries then mult be very defective, and 
totally deſtitute of the principles of equity and good conſcience: 
for nothing can be more barbarous, than a law, which does 
permit in the very text of it one man to defraud another, 


« Tas equity of this court abhors the principle. 


« A MUTUAL will is a mutual agreement. 
Rr 2 
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„% A MUTUAL WILL is a revocable act.— It may be revoked 


« by joint conſent clearly. — By one only, if he give notice, I 


can admit. | | 


Bur to affirm, that the ſurvivor (who has deluded his part- 
ner into this will upon the faith and perſuaſion that he would 
perform his part) may legally recall his contract, either ſe- 
cretly during the joint lives, or after at his pleaſure ; I can- 
not allow. 


„TRE mutual will is in the whole and every part mutually 
upon condition, that the whole ſhall be the will.— There is 
a reciprocity, that runs throughout the inſtrument. The 
property of both is put into a common fund, and every de- 
viſe is the joint deviſe of both. 


« This is a contract. 


« Ip not revoked during the joint lives by any open act, he 


that dies firſt dies with the promiſe of the ſurvivor, that the 


joint will ſhall ſtand; It is too late afterwards for the ſur- 


vivor to change his mind : becauſe the firſt dier's will is then 
irrevocable, which would otherwiſe have been differently 
framed, if that teſtator had been apprized of this diſſent. 


« Tyvs is the firſt teſtator drawn in and ſeduced by the 
fraud of the other, to make a diſpoſition in his favour, which 
but for ſuch a falſe promiſe he would never have conſented 


to. 


« IT was argued however, that the parties, knowing that all 
teſtaments were in their nature revocable, were aware of this 
conſe- 


= 
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s conſequence, and muſt therefore be — to contract 
% upon this hazard. 


« THERE cannot be a more abſurd preſumption than to ſup- 
“ poſe two perſons, while they are contracting, to give each a 
& licence to impoſe upon the other. 


„% THOUGH a will is always revocable, and the laſt muſt al- 
ways be the teſtator's will; yet a man may ſo bind his aſſets 
* by agreement, that his will —_ be a truſtee for performance 
« of his agreement. 


% A COVENANT to leave ſo much to his wife or daughter, 


« OR ſuppoſe he makes his will, and covenants not to re- 
« yoke it. 0 


6% THESE caſes are common; and there is no difference be- 
« tween promiſing to make a will in ſuch a form and making 
« his will with a promiſe not to revoke it. 


« THIS court does not ſet afide the will, but makes the de- 
« viſee heir or executor truſtee to perform the contract. 


« SUPPOSE the huſband had fo deviſed after the wife's pro- 
% miſe, that ſhe would deviſe in like manner. 


« A MAN intends to devife for the benefit of A. and B. pro- 

« miſes that if he will him his executor, A. ſhall have his le- 
« pacy. Thynn v. Thynn 1. Vern. 296.—Prec. in Cha. 3 
« Deveniſh v. Baines, teſtator perſuaded by his wife to give 
« his 
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„ his copyhold, which he intended to deviſe to his godſon. 
«« Chamberlaine's caſe cited. A man perſuaded his father not 
* to make a will, promiſing his brother and ſiſters ſhould have 


* the proviſion intended. 


„% 'Tr1s court bound the will with the nd, and raiſed a 
« truſt in = deviſee. 


« TRE act done dy one is a good conſideration for Fa per 


« formance of the other. 
« THis caſe ſtands _ the very ſame 3 


« THE parties by the mutual will do ach of them deviſe, 
«© upon the engagement of the other, that he will likewiſe de- 


« viſe in manner therein mentioned. 


« TE inſtrument itſelf is the evidence of the agreement; 
« and he, that dies firſt, does by his death carry the agreement 
“ on his part into execution. If the other then refuſes, he is 
« guilty of a fraud, can never unbind himſelf, and becomes a 
“ truſtee of courſe. For no man ſhall deceive another to his 
« prejudice. By engaging to do ſomething that is in his power, 


« he is made a truſtee for the performance, and tranſmits that 


« truſt to thoſe that claim under him. 


« TIs court is never deceived by the form of inſtruments. 


„Tux actions of men here are ſtripped of their legal cloath- 
«« ing, and appear in their firſt naked ſimplicity. 


«« Goop faith and conſcience are the rules, by which every 
trans- 
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* tranſaction is judged in this court; and there is not an in- 
* ſtance to be found ſince the juriſdiction was eſtabliſhed, where 
* one man has ever been releaſed from his engagement, after 
* the other has performed his part. 


« I nave. perhaps given myſelf more trouble than was ne- 
* ceſſary upon this point; becauſe, if it could be doubtful, 
* whether after the huſband's death his wife could be at liberty 
* to revoke her part of the mutual will, it is moſt clear, that 
* ſhe has eſtopped herſelf to this defence, by an actual confir- 
* mation of the mutual will, — not only by proving it, but by 
accepting and enjoying an intereſt under it. She receives 
* this benefit, takes poſſeſſion of all her huſband's eſtates, ſub- 
* mits to the mutual will as long as ſhe lives, and then breaks 
the agreement after her death. 


„IN this view the caſe falls within the rule of N oys v. Mor- 
«« daunt (c). | 


\ 


„ SHE. takes under the joint will and can take no otherwiſe.” 


Ar rx delivering this energetic and eloquent judgment, 
lord Camden made a decree, one part of which, according to 
the ſtatement of the minute book at the regiſter's office, declared, 
that the teſtator Mrs. Camilla Ranc had bound her aſſets to 
make good all the bequeſts in the mutual will of her huſband 
and her: and this was followed with ordering the reſidue of the 
perſonal eſtate of Rene Ranc and Camilla Ranc deviſed by the 
mutual will to be divided into moieties; and declaring one 
moiety to belong to the plaintiffs William Dufour and Camilla 
his wife, and the other moiety to the other plaintiff Suſanna Ri- 
gail the infant. 

(c) 2. Vern. 581. 
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I cons1DER this caſe of Dufour and Perraro as a precedent of 
ſolemn adjudication, in every material reſpect, fully applicable 
to the caſe upon the mutual will and codicil of the earl of _ 
ford and his great uncle the late lord Walpole. 


On the point of compa# between the two teſtators, there is 


not any ſubſtantial difference between the two caſes. In the 
caſe decided by lord Camden the mutual wills did indeed con- 
ſtitute one inſtrument ; whereas in the preſent cafe there are two 
diſtin wills. But this is merely a difference in form: for ſub- 
ſtantially the earl of Orford's will of 1756 and his great uncle's 
codicil of the fame date have as much of mutuality recipro- 
city and relation, and the teſtamentary diſpoſitions were as much 
made in conſideration of each other, as if they had been conſo- 


lidated into one and the ſame will. Therefore in ſubſtance both 


caſes are equally caſes of mutual wills: and if they are ſo, lord 
Camden's adjudication, in the caſe of Dufour and Perraro, that, 
one part of the mutual will having taken effe& irrevocably, it is 
too late to revoke the other part, is a precedent for the ſame 
conſtruction and for the ſame relief in the preſent caſe. Nor, 
whatever may be the language of lord Camden's decree as en- 
tered in the minute book or as expreſſed in the decree itſelf, can 
it be ſaid, that the point was not ſolemnly adjudged. His own 
entry of his judgment in his note-book is concluſive evidence of 
his deciſion of the point; nay of his making that deciſion the 
great ſubje& of his argument upon pronouncing his decree. 
What alſo gives peculiar force to the authority of his adjudica- 
tion of the point is, that the judgment is written by his lord- 
ſhip, with apparent anxiety to expreſs the reaſons of his judg- 
ment ſtrongly, and in a manner which ſhews that he called forth 
his beſt energies to impreſs conviction. Nor is. it a little re- 


markable, that this judgment of lord Cainden is one of the only 
: five 
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five written judgments, which his various court-books whilſt 
he was lord chancellor furniſh. At leaſt, when they were ſent 
to me to inſpect and examine them, which was about twelve 
years ago, the only judgments I could find entered were in the 
five caſes, of which this caſe of Dufour and Perraro was one. 


On the other point of equity alſo, namely, the equity from 
having accepted under one part of the mutual wills, this judg- 
ment of. lord Camden ſeems to be equally an authority for the 
purpoſe of the preſent caſe. In the caſe before lord Camden, 
the acceptance was of an eſtate in pyſſeſion. In the preſent caſe, 
the acceptance was of an eſtate in remainder and expectancy. 
From this difference of the eſtates, there neceſſarily ariſes ſome 
difference in the proof of acceptance. The caſe of Dufour and 
Perraro being of an eſtate in paſſaſſion, the evidence of accept- 
ance is more apparent and ſtriking. In the preſent caſe, which 
is of a remainder, the evidence of acceptance is leſs oſtenſi- 
ble: becauſe actual occupation there could not be from the 
expectant nature of the earl of Orferd's intereſt in his great 
uncle's deviſed eſtates. But there was as much acceptance by 
the earl, as a remainder would well permit. The remainder 
veſted in him, with limitations over to his own iſſue and the iſſue 
of his grandfather Sir Robert Walpole : and the earl had as much 
enjoyment, as ſuch an intereſt would bear. As I have already 
ſtated, the evidence of his acceptance is unequivocal ; for he ac- 
quieſced in the veſting of the remainder to him from his uncle's 
death till his own, that is, for thirty-five- years ; and even at 
his death did not leave behind him any diſclaimer of the intereſt 
deviſed to him by his great uncle's part of the mutual wills. I 
therefore conſider the evidence of acceptance as ſufficiently 
proved in the preſent'caſe. Being fo, the conſequence in equity 
muſt of courſe be the fame, as it was in the caſe adjudged by 
lord Camden: for the equity of being bound by the terms of the 
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mutual wills is in both caſes equally applicable, and it is a ſort 
of equity too deeply entrenched in authorities and practice to be 
queſtionable. 


Uron the whole of the preſent caſe, I am of opinion, — that 


it is the caſe of a MUTUAL WILL :—that the earl of Orford's part 


of the mutual will, namely, his will of 1756, became irrevo- 
cable, the moment his great uncle's codicil, which was his part 
of the ſame mutual will, took effect by his death :—that the earl 
of Orford ought to be conſidered, as having accepted under his 
great uncle's part of the mutual will, and upon that account as 
bound in equity not to revoke :—and conſequently, that in a 
court of equity the preſent lord Walpole and his branch of the 
Walpole family are intitled to have the ſame benefit of the earl 
of Orford's will of 1756, as if his codicil of 1776 had not been 
conſtrued a revocation. In other words, I am of opinion, not 
only that the deviſees of the earl of Orford under his will of 
1752 ought in a court of equity to be decreed mere truſtees for 
fulfilling his part of the mutual will of 1756 ; but that there are 


two ſeparate grounds of equity for ſo decreeing in favour of lord 


Walpole and his family ; and that each of thoſe grounds is in it- 
ſelf ſufficient to intitle them to be ſo relieved. 


SUCH would be my opinion both on principles and precedents, 
even though there was wanting the very important adjudication 
by lord Camden in the very cafe of a mutual will. — With the 


addition of that 'forcible authority cloſely applying to the pre- 


ſent caſe, I feel myſelf ſo confirmed in that opinion, that if it 
was not for the circumſtance of the preſent caſe's having been 


hitherto treated, as if the two equities, upon which I found my- 
1 
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ſelf, did not apply, I ſhould not heſitate to conſider the caſe 
as one, in which thoſe, for whom I have the honor of being 
conſulted, might look to a court of equity with confidence of 
being relieved in the fulleſt extent. But I am aware, that, till 
my being recently ſpoken to on the caſe, the late deciſion for a 
revocation of the earl of Orford's will of 1756 at law was 
deemed a compleat overthrow of that will, and conſequently a 
deciſive victory over the claims of the preſent lord Walpole and 
his family under it: and that under that impreſſion the equity 
cauſe between the contending parties was on the point of being 
heard for further directions, without the leaſt intention of op- 
poſing a decree in conformity to the reſult of the conteſt at law. 
Convinced alſo, as I am of the ſuperior talents and learning of 
the various counſel who have acted for lord Walpole and his fa- 
mily, and recollecting how very recently I have been conſulted 
in the buſineſs, I feel, that it would ill become me to deliver an 
opinion ſo differing from the impreſſions, under which the cauſe 
has been hitherto treated, without adding ſome words expreſſive 
of diffidence. Accordingly I beg, that, notwithſtanding my 
opinion's being ſo decidedly favorable to lord Walpole and his 
family, I may be conſidered as thoroughly impreſſed, how uncer- 
tain it is, whether my ſentiments would be confirmed, upon put- 
ting them to the teſt before a court of equity, the proper forum 
for points, ſuch as I have ſtated. 


F. H. 4. May 1797. 
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AGAINST THE 


DOWAGER LADY DACRE. 


{It ſometimes happens from the uſe of imperfe& or inaccurate lan- 
guage, in inſtruments entailing and ſettling landed and other pro- 
perty, more eſpecially in the inſtance of laſt wills, that remainders 
or other limitations over are ſo ſo expreſſed in the introduQtory - 
words, as to render it doubtfulwt , whether the words are intended, 

merely to deſcribe when the preceding eſtates are determinable, 
and when conſequently the eſtate under the remainder or limita- 

tion overis to become an eſtate in poſſeſſion ;—or whether the words 

are uſed, to make the remainder or limitation over CONTINGENT 

in point of veſting. The importance of ſolving ſuch doubts is ap- 

parent : for the right to property of every kind and to every ex- 
tent may depend upon the reſult. But it is natural, that the la- 

bor of diſcrimination in ſuch caſes ſhould almoſt always prove 

irkſome, the ſubject being of à nature ſo very dry, and at the 

ſame time uſually depending upon ſuch critical minuteneſs. Yet 

all profeſſional perſons, who mean to be qualified to adviſe up- 

on or to argue points relative to the rights of property under 

entails and ſettlements, muſt ſometimes ſubmit to patient ſtudy 

even 
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even on this abſtracted topick of conveyancing law. To ſuch 
perſons, the two following argumentative opinions in a caſe of con- 
derable value, may not, it is hoped, be quite unacceptable. The 
cauſe of the author's writing ſo fully on the caſe was a wiſh on the 
part of the reſpectable gentlemen, ſolicitors for lady Dacre, for whom 
he was conſulted, that, if his opinion ſhould be favorable, he ſhould 
expreſs his reaſons at length, and refer with particularity to the 
authorities, in order to give all poſſible aſſiſtance to the arguing 
counſel for her ladyſhip in the eje&ment ſhe had brought to try 
the point in queſtion with her brother's widow the dowager lady 
Dacre. At the time the caſe was laid before the author, great doubt 
had been entertained on the point, which is the ſubject of the 
following arguments: and there was a difference of opinion 
amongſt the learned gentlemen conſulted. Thoſe, who thought 
in favor of the dowager lady Dacre, were very much influenced, 
by a judgment of the king's bench whilſt lord Mansfield was chief 
Juſtice. This led the author to apply his particular attention to 
that judgment ; and the latter part of the two following opinions 
comprizes a much fuller and much more explanatory ſtatement of 
the caſe, in which that judgment was given, than is at preſent in 


print, with a variety of reaſons againſt it's being followed as a 


precedent. The event of theejectment by lady Dacre againſt the 


dowager lady Dacre was a judgment, firſt of the common pleas, 


and then of the king's bench, in favor of lady Dacre, for whom 
the two following opinions were written. The report of the caſe 
when in the common pleas is ably given by Meſſ. Boſanquet and 
Puller in page 251. of the volume now publilhing by thoſe gen- 
tlemen in numbers: and a report of the arguments and judgment 
of the king's bench may be expetted in the next number or the 
Term Reports for the latter court. 


(a) fee 1) Phe region e Þ, Baenge 
62. 
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FIRST OPINION. 

HE caſe, upon which J have the honor of being con- 

ſalted for lady Dacre ſiſter and heir of the late lord, re- 
| lates to certain ſhares of the deviſed Welch eſtates of their uncle 
Mr. John Trevor of Glynde in Suſſex, which, under his laſt 
will dated in April 1743, accrued to his lordſhip as tenant in 
tail in poſſeſſion, from the deaths in 1780 and 1789 of his aunts 
Mary Treyor and Arabella Treyor, two of Mr. John Trevor's 
ſeven younger ſiſters and co-deviſees for life, without. iſſue. 


Or one-fifth of the entirety of the ſame eſtates, the late lord 
Dacre had previouſly become ſeiſed in fee: for his annts Ruth 
Trevor and Margaret Trevor, two others of his uncle Mr. John 
Trevor's ſeven younger ſiſters and co-deviſees for life, died 
without iſſue in 1764 and 1770; and by the addition from his 
lordſhip's ſhare of their ſhares, the original ſeventh, of which he 
was tenant in tail in remainder expectant on the deceaſe of his 
mother the late Mrs. Gertrude Roper, became enlarged into-a 
fifth, and his mother had enabled him to ſuffer recoveries of that 
fifth; and by the uſes of the recoveries, and by her death, he 
had gained the fee 1 of it in poſſeſſion. 


BuT of the ſhares accruing to the late lord Dacre, from the 
more recent deaths of his aunts Mary Trevor and Arabella Tre- 
vor in 1780 and 1789, though he became tenant in tail in poſ- 
ſeſſion, he did not ſuffer recoveries as he might have done: and 
he being now dead without iſſue, thoſe accruing ſhares are 
claimed by his ſiſter and heir lady Dacre, ſubje& to ſuch right 
of dower, as her brother's widow then dowager lady Dacre may 
have out of them. However lady Dacre doth not claim theſe 
ſhares in character of heir to her brother; for if the entail under 

the 
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the will of Mr. John Trevor was, as to thoſe accruing ſhares, 
terminable by the death of the late lord Dacre without iſſue, and 
ſubject to ſuch entail the re verſion in fee in them was veſted in 
him and the other co-heirs of his uncle Mr. John Trevor, then 


the fee in poſſeſſion of the ſame accruing ſhares ſeems to have 
veſted upon his death in fourths, in perfect excluſion of his ſiſter: 


and heir lady Dacre ; namely one-fourth in lord Dinevor grand- 
ſon and heir of Mr. John Trevor's eldeſt fiſter Mrs. Rice, an- 
other fourth in Mr. John Trevor's ſecond and only now ſurviving 
ſiſter Mrs. Grace Trevor, another fourth in Mr. George Boſ- 
cawen eldeſt fon and heir of Mr. John Trevor's fourth ſiſter, 
and the remaining fourth in the late lord Dacre's widow the 
dowager lady Dacre as deviſee of his real eſtate, the generality 
of his laſt will dated in Auguſt 1790, as I conceive, leaving no 
room for doubting it's ſufficiency to paſs every reverſionary in- 
tereſt he had in the eſtates in queſtion, Therefore in the way 


of heirſhip, lady Dacre, ſiſter of the late lord, ſtands excluded 


by his will. Nor, if ſhe was not ſo excluded, could ſhe in the 
way of heirſhip be entitled to more than a fourth of the ſhares, 
which accrued to the late lord by the deaths of his aunts Mary 
Trevor and Arabella Trevor . becauſe upon the footing of heir- 
ſhip, thoſe ſhares became diviſible on his death amongſt the co- 
heirs of the teſtator Mr. John Trevor ; and lady Dacre is only 
one of the four preſent co-heirs to him, the three others being 


his grandſon lord Dinevor, his Mr. John Trevor's only ſurviv- 


ing ſiſter Mrs. Grace Trevor, and Mr. George Boſcawen as 
eldeſt fon of Mr. John Trevor's ſiſter Ann, as I have before 
mentioned. It is not, therefore, in her character of heir of the 


late lord Dacre, that his ſiſter lady Dacre claims the accruing 


ſhares in queſtion. On the contrary her claim is made under 
the entail created by the before mentioned will of her uncle Mr. 


John Trevor, that is under the remainder in tail to the daughters 
of- 
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of his ſeven younger ſiſters, and on the ſuppoſition of ſuch re- 
mainder's operating, to the excluſion, of three of his four co-heirs 
at the late lord Dacre's death, and of his dowager the lady Dacre 
as deviſee of the late lord whoſe fiſter by his death became the 
fourth of them. | | | 


Tu competition then, in the caſe, upon which I am to give 
my opinion, is between—lady Dacre, the fiſter and heir of the late 
lord, claiming under the will of Mr. John Trevor, on the one 
hand ;—and the dowager lady Dacre, as deviſe of the late lord, 
late one of late co-heirs of Mr. John Trevor, and lord Dinevor 
Mrs. Grace Trevor and Mr. George Boſcawen, as being Mr. 


John Trevor's other co-heirs, on the other hand. 


WIr reſpect to the quantum of the ſhares, which are thus 
the ſubject of controverſy, there is ſomewhat of complication, 
from the ſucceſſive deaths of four of Mr. John Trevor's ſeven 
younger ſiſters without iſſue, and from the circumſtance of the 
late lord Dacre's having ſuffered recoveries and ſo gained the 
fee of the ſhares accruing to him from two of thoſe deaths. 
But the reſult, as I apprehend, of arithmetically computing the 
accruing ſhares in queſtion, namely, thoſe from the deaths of the 
late lord Dacre's aunts Mary Trevor and Arabella Trevor, will 
be, that they amount to one third of two-fifths of the entirety 
of Mr. John Trevor's deviſed Welch eſtates. If therefore the 
groſs rental of thoſe eſtates, without reckoning mines, is taken 
at C. 4000. a year, being as I underſtand leſs than the ſum 
total of that rental, it will make-the ſhares, which are the ſub.. 


ject of lady Dacre's preſent claim, to be in effect an eſtate of 


L. 533. 67. 8d. a year, and it will make the ſhare which will 
be claimable by Jady Dacre under the fame entail on the death 


of Mrs. Grace Trevor now the only ſurviving ſiſter of Mr. John 


Trevor 
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Trevor and a maiden lady of above eighty, almoſt C. 700. a 
year more: for Mrs. Grace Trevor enjoys one-third of Mr. 
John Trevor's Welch eſtates for her life; and upon her death 
without iflue, her third, according to the entail under which 
lady Dacre claims, will be equally dpviſqble between lady Dacre 
and her couſin Mr, Geo. Boſcawen. 


HAviNnG thus attempted to ſimplify the ſubject of the caſe, 
by relieving it from it's ſeeming intricacy, both as to the per- 
ſons againſt whom lady Dacre's claims operate, and as to the 
quantum and value of the ſhares, eſpecially thoſe immediately in 
conteſt, T ſhall now proceed to confider the points comprized 
in the queſtion, upon which my opinion is deſired. 


Tux firſt and. moſt material part of the queſtion, propoſed to 
me on behalf of lady Dacre ſiſter and heir of the late lord, cer- 
tainly involves a point of ſome nicety. Yet I cannot ſay, that I 
ſee cauſe to deliver my ſentiments upon the point, with any 
doubt beyond that commanded by the reſpect I owe to thoſe 
heretofore conſulted, and by the diffidence becoming me where 
profeſſional gentlemen of great learning experience and ability 
appear to have had a difference of opinion. 


Tur point ariſes, from the peculiar manner, in which the 
will of lady Dacre's uncle Mr. John Trevor has expreſſed the 
deviſe over of his Welch eſtates, after the limitations to his ſeven 
younger ſiſters, of whom lady Dacre's mother the late Mrs. 
Gertrude Roper was one, for their lives reſpectively, and to 
their reſpective firſt and other ſons and the heirs of their re- 
| E. ſpective 
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ſpective bodies ſucceſſively. In thoſe limitations to his feven 
younger liſters, and their reſpective ſons, the language is over 
ſhort ; and, in reſpe& of the omiſſion of remainders to truſtees 
to preſerve contingent remainders, materially defective. But 
there is enough to make it clear, that Mr. John Trevor's ſeven 
younger ſiſters were meant to be tenants for life of his Welch 
eſtates in ſeven equal ſhares ; and that upon the death of each, 
her ſhare ſhould go to her firſt and other ſons ſucceſſively in tail 
general. Having thus entailed his Welch eſtates, after the 
ers, upon their reſpective ſons and the iſſue 
both male and female of fuch ſons, the teſtator proceeds to ex- 
tend the entail to the daughters of his ſeven fifters and the iſſue 


— — r 
— 


of ſuch daughters. With ſuch an intention of letting in the 
iſſue female of his ſiſters, the limitations for that purpoſe, had the 
drawer of the will been ſkilful, would have been expreſſed to 
take effect, either on determination of the preceding eſtates, or 
on default of ſuch iſſue as was before mentioned, that is, in de- 
fault of ſons of his feven fiſters and of the iſſue of fuch ſons. 
Conſequently the fimple and common words on determination of 
the preceding eſtates, or in default of ſuch iſſue, would have been 
the language of an adequate draftſman. But, inſtead of language 
thus deſcriptive of the whole of the contingency, upon which it 
was natural to. ſuppoſe the teſtator intended to let in the 
daughters of his ſeven younger ſiſters, and to create remainders 
in tail in favor of ſuch daughters, the will adopts a language, 
which, according to literal ſtrictneſs, is an incomplete and im- 
perfect expreſſion of the contingeney ſeemingly ſo belonging to 
the occaſion. The Welch eſtates are, indeed, limited over to the 
daughters of the teſtator's ſeven ſiſters. in tail general, by words 
adequate to paſſing ſuch eſtates. to the daughters reſpectively. 
But unfortunately in point of language, the will, in deſcribing 

the contingency, upon which the eſtates tail to the daughters 


Were 
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were to take effect, deſcribes it to be, not on determination of 
the preceding eſtates, nor in default of ſuch iſſue, either of which 
modes of expreſſion would have fully comprehended the failure 
both of. /ons of the teſtator's ſeven younger ſiſters and of rue of 
ſuch ſons, and conſequently the failure of the preceding eſtates 
tail; but ſimply and nakedly in default of sUcn sos, as if the 
iſſue of the ſons of his ſeven younger ſiſters were out of the 


caſe, or at leaſt out of the caſe for the purpoſe of all the deviſes 
over. 


Tuus it is, that the great point of the caſe originates ; for, in 


conſequence of the will's continuing the entail, by deviſing over , 


on the contingency of default of ſuch soxs, that is, of ſons of the 


teſtator's ſeven younger ſiſters and deviſees for life, it is con- 


tended againſt lady Dacre the ſiſter and heir of the late lord, 
that the mere circumſtance of there having been a ſon of their 
mother one of the Teven younger ſiſters, the mere birth of the 
late lord, is enough to diſappoint the whole of the entail of the 
will in favor of the daughters of lady Dacre's mother and their 
iſſue, and in favor of thoſe in remainder after ſuch daughters, 
In other words, it is inferred from the teſtator's deviſing over in 
default of ſuch ſons, inſtead of in default of ſuch iss uE, that tho 
entail on the daughters of the teſtator's ſeven younger ſiſters, and 
the ſubſequent limitations over of his Welch eſtates, were not 
meant to take effect, if there ſhould be any ſon of the ſeven 
younger ſiſters ; but that in the event of there being a ſon, the 
teſtator intended, to exclude the whole of the entail ſubſequent 


to the remainders to the ſons of the ſeven ſiſters in tail general, 


and to let in his heirs at law. 


Tux queſtion, therefore, is, whether this manner of conſtru- 


ing the words in default of fuch sous in Mr. John Trevor's will 
Tt 2 is 
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is the proper conſtruction of it; or whether: theſe words ought 
not to be conſtrued, as mere words of remainder in continuation 
of the entail contained in the preceding eſtates, and conſequently 
as in point of intention equivalent to the words in default of ſuch 
ISSUE ; or at leaſt ought not to be conſtrued, as ſufficient to give 
effect to thoſe remainders in the event, which has really hap- 
pened, namely, a failure of ſons by the death of an only ſon 
without ever having had iſſue. 


THAT the words in default of $sUcH sos, may be argued as: 
an expreſſion, by which it was meant to ſay, that the limitations 
over to the iſſue female of the teſtator's ſeven younger fiſters, 
and the other limitations over ſubſequent to remainders in tail to 
their ſons, thould take effect, not on failure of the preceding en- 
tail on the ſons and their iſſue, but merely if the teſtator's ſeven 
filters ſhould. not have any ſon born, I do not deny. At the 
ſame time, ſo to underſtand the will is, according to the beſt of 
my judgment, to depart from an apparent intention of the teſta- 
tor to the contrary ; is to create a chaſm in the teſtator's diſpo- 
fitions ; is to break the chain of them ; and is to fruſtrate a main 
part of the object he had in view; nay, is even to depart from the 
letter of the will at the very moment of ng founding 
upon literal interpretation. 


Ac ainsT ſo conſtruing the will, I ſee a variety of reaſons. 


Ils the F1RsT place, the occafion, of introducing the words in 
- default of ſuch ſons, naturally leads to ſuppoſe an intention of 
uſing them in a large ſenſe, with a reference to the determina- 
tion of the remainders before limited to the ſons of the teſtator's 
younger ſiſters.— The words follow remainders in tail general to 
their ſons, and precede like remainders to their daughters. Be- 


ing 
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mg-ſo interpoſed, they claim to be conſidered as mere words for 
continuing the chain of the entail of the will ; and it is not poſ- 
fible to conſtrue them otherwiſe, without breaking a link in that 
chain, and fo creating a chaſm, which, even without looking 
further, is at leaſt particular, in reſpect of it's cauſing diſconnec- 
tion and diſcontinuation, where both connection and continu- 
ation ſeem to have been promiſed by the occaſion. | 


Id the NEXT place, it is ſcarce ſtepping beyond the moſt 
literal conſtruction to underſtand the words in default of juch 
sons, as equivalent to the words in default of ſuch iss uE. It is 
only applying the words to the ſons incluſive of the fares 
given to them, inſtead of merely applying the words to the ſons 
individually and perſonally.— That the teſtator, having juſt li- 
mited remainders in tail to the ſons, ſhould, in continuing his 
entail, mean to refer to the ſons perſonally, without connection 
with the eſtates he gives to them, ſeems highly improbable. 
But if it ſhould be admitted, that his reference to the ſons has 
ſuch a connection, it ſeems to follow of courſe, that his meaning 


was to include the eſtates of the ſons ; and the conſequence of 


fuch an admiſſion will be underſtanding default of ſons to mean 
default or failure of the eſtates or remainders to them; in other 
words, to mean determination of thoſe eſtates or remainders. 


Thus connected with the remainders to the ſors, the word ſons, 


in the immediate limitation over, operates, as if it had been in 
default of the preceding remamders to them ; and by ſuch a con- 
nection the chain of the entail of the will is preſerved entire: 
and conſtruing the will accordingly is not contradicting the ex- 
preſs words ; but is merely accompliſhing, by a large and liberal 
conſtruction, what the teſtator has not indeed exprefled with 
literal fulneſs, but what even the letter of the will almoſt ne- 
ceſſarily requires to be underſtood. Had the teſtator ſaid in de- 
FTE fault 
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fault of ſons As AFORESAID, it could ſcarce be argued that the 
teſtator did not mean a failure of the remainders to the ſons ; 
but the word /uch ſtrikes me as a reference ſubſtantially point- 

ing in the ſame way, and therefore as equivalent. Beſides there 
is ſuch an apparent connection between the preceding remainders 
in tail to ſons, and the default of ſons in the introduction to the 
remainder to daughters, that the reference in the latter to the 
former ſeems nearly as ſtrong by implication, as it could have 


been made by the moſt expreſs language. 


In the THIRD place, it is againſt the general ſcope of the will to 
underſtand the will, as meaning, by default of such sons, other- 
wiſe than a default or failure of the eſtates limited to them, which, 
as thoſe eſtates were remainders in tail general, is the ſame @s a 
default of ſons and of their iſue. The teſtator Mr. John Trevor, 
when he made his will, was without iſſue ; but had eight ſiſters, 
who were his preſumptive heirs. The eldeſt of theſe ſiſters was 
married to Mr. Rice, a gentleman of large fortune in Carmar- 
thenſhire paternal grandfather of lord Dinevor. Of the ſeven 
younger ſiſters, fix were unmarried, and one had been recently 
married to Mr. George Boſcawen a younger brother of the late 
lord Falmouth. The outline of the will of Mr. John Trevor, 
he being thus ſituate as to family, and having eſtates both in 
England and Wales, and being as appears by the will greatly 
attached to his relation Dr. Trevor afterwards biſhop of Dur- 
ham, was as to the teſtator's real eſtates to this effet.—His 
Engliſh eſtates both freehold and leaſehold he gives abſolutely 
to biſhop Trevor;—As to his Welch eſtates, the teſtator charged 
them with a rent charge of C. 800. a year to Mrs. Rice his eldeſt 
fiſter for her life. But ſabje& to this charge he thought fit to 
create a ſtrict entail upon his ſeven younger ſiſters and their 
_ iſſue, with an ultimate limitation to the uſes, to which he had 
deviſed 
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deviſed the Engliſh eſtates, that is, in effect to biſhop Trevor in 
fee. In other words the general ſcope of the diſpoſition of the 
teſtator's Welch eſtates, except as to the rent charge, is an ex- 
cluſion of his eldeſt fiſter, primarily in favor of his ſeven 
younger ſiſters and their iſſue, and ſecondarily in favor of 
biſhop Trevor and his heirs. Now that the entail thus made 
on the teſtator's ſeven younger ſiſters and their iſſue, with a re- 
mainder in fee to biſhop Trevor to the excluſion of Mrs. Rice 
the eldeſt ſiſter and her iſſue, ſhould, fo far as the daughters of 
the ſeven younger ſiſters and the iflue of ſuch daughters, and 
the biſhop and his heirs were concerned, be meant to be diſap- 
pointed by the birth of a fon of any of the ſeven younger ſiſters, 
ſtrikes me as a moſt improbable ſuppoſition. It is to ſuppoſe, 
that at leaſt one half of the teſtator's will of his Welch eſtates 
was intended to be revoked by an event ſo likely to happen, as 
to render a folemn entail on ſuch a contingency almoſt labour in 
vain. It is to ſuppoſe, that he meant ſolemnly and formally to ex- 
clude his eldeſt ſiſter and her heirs, in favor of the daughters of 
the ſeven younger ſiſters and their iſſue, and in favor of biſhop 
Trevor; and at the ſame time to annex a contingency, which 
would almoſt render the excluſion nominal: for it was ſcarce to 
be expected, that of ſeven ſiſters one recently married and the 
others all marriageable at the time of the will, not one ſhould 
ever have a ſon. Beſides, to impute ſuch an intention to the 
teſtator, is ſuppoſing him, to make a formal and ſolemn diſ- 
poſition excluding the elder ſiſter and her heirs, and at the ſame 
time ſo to qualify it as to make it nearly inſignificant. An in- 
tent ſo to undermine his own diſpoſitions was the more ſtrange, 
in reſpe& of the manner of the will. The birth of a fon is a 
natural reaſon, for excluding daughters in favor of ſons and 
their iſſue. But in any caſe to exclude daughters and their iſſue 
on failure of ſons and their iſſue, merely becauſe a fon has been 

born, 
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born, is a family arrangement, which, however it may originate 
in whim or caprice, cannot be the effect of any ſenſible partiality. 
Much leſs can ſuch an arrangement be reaſonably imputed, as 
the intention of a teſtator, where, as in the will in queſtion, the 
conſequence mult be admitting into a participation of the inhe- 
ritance the iſſue of an elder ſiſter, whom the will, in favor of 
the teſtator's other ſiſters and their iſſue, not only induſtriouſly 
excludes, but even excludes with the additional preference of 
a more diſtant relation, i ale 


FouRTHLY, it is againſt the particular language of the will, 
in paſſages ſubſequent to the immediate limitation over to the 
daughters of the teſtator's ſeven younger liſters, to ſuppoſe, that, 
by the words in default of ſucb fons, the mere birth of a ſon, to 
any of his ſeven younger ſiſters was meant to operate as an ab- 
ſolute excluſion of their female iſſue.— There are two parts of 
the will very material in this reſpect. One is in the limitations 
over by way of croſs remainders between the ſeyen younger 
ſiſters and their reſpective iſſue, The other is, where the teſta- 
tor introduces the ultimate limitation to his friend and relation 
biſhop Trevor. The former part is ſo expreſſed, as to ſhew, 
that on the death of any of the ſeven ſiſters and failure of her 
iſſue, the other fiſters or their iſſue were to take her ſhare : for 
the words, of the will are, but in caſe any of my ſaid ſeven ſiſters 
<« laſt mentioned ſhall die without leaving any iſſue of her body 
«« begotten, or that ſuch iſſue ſhall die before he or ſhe ſhall at- 
« tain his or her age of twenty-one years AND WITHOUT ISSUE, 
then I give her ſhare to and amongſt the ſurvivors or ſurvivor 
« of my faid ſiſters and their iſſue, to go and deſcend in like 
manner as before mentioned as to the ſhares parts or propor- 
«<< tions before given to them reſpectively.” The latter part is 
in language, which refers to the death of the ſeven younger 
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ſiſters on failure of iſſue of all of them, as the contingency, on 
which biſhop Trevor was to come in for the Welch eſtates ; the 
words being, in caſe all my ſaid ſeven ſiſters ſhall happen 0 
* die without iſſue; or leaving iſſue, ſuch iſſue ſhall a/l die before 
he ſhe or they ſhall attain the age of twenty-one years and 
% without iſſue. Indeed both branches of theſe limitations 
over are expreſſed in words very far from being ſuch as a judi- 


ciĩous conveyancer would have uſed: for, inſtead of mentioning 


failure of iſſue ſimply and generally, the will undertakes to ex- 
preſs the failure in ſpecial words, limiting over, in the event of 
the ſeven younger ſiſters dying without leaving iſſue, and further 
in the event of their leaving iſſue and of the deaths of ſuch iſſue 
under twenty-one, and without leaving iſſue. Thus, it mult be 
confeſſed, there is in literal ſtrictneſs a degree of imperfection, 
both in limiting the croſs remainders amongſt the ſeven younger 
ſiſters and their iſſue, and in the ultimate limitation to the teſ- 
tator's favorite relation biſhop Trevor. In both the dying of 
the iflue under twenty-one without leaving ifſue is a part of the 
terms of the limitation over. Conſequently if the letter of the 
will muſt be obſerved without the leaſt portion of regard to it's 
ſpirit, both limitations over would be proportionably narrowed : 
that is, both limitations over would be confined to a ſpecial 
failure of iſſue, inſtead of extending to a general failure accord- 
ing to the ſeeming demands of the general ſcope of the teſtator's 
diſpoſitions in excluſion of the elder ſiſter of the teſtator and of 
the legal courſe of ſucceſſion to him. Had therefore the late 
lord Dacre, the ſon of the teſtator's ſiſter Mrs. Gertrude Roper, 
died leaving iſſue, and had ſuch ifſue attained twenty-one and 
afterwards died without leaving iſſue; or had a like caſe oc- 
curred in reſpect to a ſon or daughter of any other of the ſeven 


younger ſiſters; it might have cauſed a ſerious obſtacle to the 


operation of the limitations over, as well of thoſe in the nature of 
Uu croſs 
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croſs remainders as of the ultimate deviſe over to biſhop Trevor; 
and had ſuch a difficulty occurred it might have been a nice 
point to ſettle, whether ſtrict conſtruction of the particular 
words ſhould prevail over the general ſcope of the will, or the 
general ſcope over the particular words; though even on that 
point the late Mr. Fearne, whoſe opinion in ſuch matters is 
moſt deſervedly looked up to as authority, was very ſtrong in 
favor of the latter and more liberal conſtruction. But neither 
in the limitations over by way of croſs remainder between the 
ſeven younger liſters of the teſtator, nor in the further and ulti- 
mate limitation to biſhop Trevor, is there an iota, from which it 
can be inferred, that the mere birth of a ſon of any of the ſeven 
younger ſiſters was, to interrupt the proviſions of the will, and 
to let in the ſucceſſion at law, and conſequently the eldeſt ſiſter 
and her iflue into a participation with the ſeven younger ſiſters 
and their heirs according to the courſe of legal deſcent. On the 
contrary there is an abſolute excluſion of ſuch an unaccountable 
drawback upon the teſtator's diſpoſitions. Not only failure of 
iſſue of the ſeven younger ſiſters, independent of the mere birth 
of a ſon of any of them, is made the paſſport to the limitation 
over by way of croſs remainders amongſt thoſe ſiſters and their 
iflue, and to the final deſtination in favor of biſhop Trevor; but 
both are fo expreſſed, as neceffarily to exclude the letting in of 
the legal courſe of ſucceſſion, notwithſtanding the birth of a ſon 
of any of the ſeven younger ſiſters, and in every other poſſible 
caſe, except the particular one of the death of one of the ſiſters 
leaving iſſue, and of ſuch iſſue's dying under twenty-one and 
without ifſue. Therefore upon connecting the limitations over, 
to the daughters of the ſeven younger ſiſters, and to the iſſue of 
ſuch daughters, with the ſubſequent limitations over, it would 
be a downright contradiction of the will, to permit the mere 
birth of a ſon of any of the ſeven younger ſiſters to operate as an 

excluſion 
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excluſion of their female iſſue and of biſhop of Trevor the ulti- 
mate deviſee and his heirs. 


Uron theſe different views of the preſent caſe, I think, that 
the clear intention of the teſtator Mr. John Trevor requires the 
words in default of such $0Ns in the limitation over to the 
daughters of his ſeven younger ſiſters, to be conſtrued, as if the 
expreſſion had been more full and compleat, that is, as if the 
words had been, in default of ſuch issv x, or in default of ſuch ſons 
end of iſſue of them, or in default or on determination of the re- 
mainders in tail before limited to the ſons. To expreſs this more 
ſhortly, as I underſtand the words in default of such soNs, they 
were uſed for nothing more or leſs, than to deſcribe a failure of 
the preceding remainders in tail general to the ſons, and in that 
way to introduce the ſubſequent remainders to the daughters. 
So ſtrongly alſo am I of this opinion, that, even though the 
will had not contained ſubſequent language, ſo explanatory of 
the intent to let in the daughters of the ſeven younger liſters 
whenever there ſhould be a failure of ſons and their iſſue; but 
beyond the words in default of such sos, and the apparent 
connection of them with the preceding limitation to the ſons 
and their iſſue; I ſhould have thought in the ſame way, and I 
ſhould have deemed it an over ſcrupuloſity of adherence to the 
letter to exclude what was ſo almoſt neceſſarily implied. In 
that view of the caſe, which is leaſt favorable to lady Dacre, 
to exclude her from the remainder in tail under which ſhe 
claims, is to reſiſt an implication ſcarce ſhort of being neceſſary. 
In the view moſt favorable to her, it is to controul ſuch an 
implication aided by expre/s words, which either neceſſarily lets 
her in, or muſt be rejected. 


Uu 2 1 


331 


332 


CASE OF LADY DACRE 


Tuus conſidering the caſe I really do not ſee the neceſlity of 
further reaſoning from the will to ſuſtain the 2» — in fa- 


vor of lady Dacre. 


Bur there is ſtill another point of view N n to lady 
Dacre's claim. 


_ HiTHERT0o I have treated the will of Mr. John Trevor, as if 
according to the literal conſtruction of the words in default of 
SUCH $0Ns, without reference to the other parts of the will, the 


birth of a ſon was ſufficient to exclude the remainders to the 


daughters of his ſeven younger ſiſters and the other remainder 
over from taking effect. | | 


Bor I conceive, that this is conceding too much to lady 


Dacre's competitors. It is in fact narrowing the literal mean- 


ing of the words in default of such soxs; and for the ſake of 
combating literal conſtruction, ſuppoſing the letter to be what 
it really is not. The argument meant to be encountered is a 
ſuppoſition, that the words had been, in caſe there ſhall not be 
any ſon or ſons, and as if that was the only contingency included, 
But ſo to conſtrue ix default of ſuch ſons, is in fact to depart from 
the letter. According to the letter, it is default or failure of 
fuch ſons generally. It is default or failure, however it may 
happen: and it may happen, as well by default on failure of ſons 
after the birth of them, that is, from their deaths, as by default or 
failure from there not being any ſon born, Therefore if literal 
conſtruQion is to be applied to an extremity, the remainder in 
tail, under which lady Dacre claims, is no leſs within the con- 
tingency from the default of a ſin by her brother's death, than if 
the default had been from her mother's never having had a ſon, 


Indeed fo to interpret the will as againſt the iſſue of the late 
lord 
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lord Dacre if he had ever had any, or againſt the iſſue of any 
ſon of the other daughters, without ſome qualification, that is, 
without requiring a failure of iſſue of ſons as well as a failure of 
ſons themſelves, would be to repeal the eſtate tail previouſly li- 
mited to fons, and to let in the daughters of the ſeven younger 
ſiſters of the teſtator prematurely, againſt the true ſpirit of the 
will, againſt the iſſue of ſons apparently meant to be preferred. 
to the fiſters of ſons and their iflue ; that is, would be to over- 
throw the will's primary diſpoſitions in favor of thoſe ſecondary. 
But this only ſhews, that ſome bounds to literal conſtruction are 
neceſſary; and that to rely on the words of one paſſage, without 
regarding the whole context, is to ſubvert wills under the color 
of interpreting them. It doth not ſhew, that, if the literal con- 
ſtruction is to be reſorted to, it will operate againſt the remain- 
der to the daughters of the teſtator's ſeven younger fiſters and 
againſt lady Dacre claiming under ſuch remainder. On the 
contrary it ſhews, that ſuch literal conſtruction leads to conſe- 
quences in her favor, to an extent, in which ſhe has not occa- 
fion to contend, and in which if the occaſion did require it, at 
leaſt I as one of her counſel would difſuade the attempt at argu- 
ment; for it ſhews, that according to the letter of the will 


the words in default of ſuch ſons, not only include a failure of 


ſons by their deaths without iſſue, as well as a failure by the 
want of the birth of a fon, but even a failure of ſons with iſſue 
left. Therefore ſo far is the will of Mr. John Trevor, from 
wanting words to carry his Welch eſtates to the daughters of 
his ſeven younger ſiſters, in caſe of a default of ſons by their 
dying without iſſue, which is the utmoſt of the claim of lady 
Dacre, that the letter of the will is wide enough to reach a ſtep- 
further. It is not aſked for lady Dacre, to apply the letter be- 
yond a default of fons by their deaths and failure of ifſue from 
1 


them: 
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them : becauſe that, it muſt be confeſſed, would be to apply the 


letter of the remainder over to daughters to the repeal of the 
prior limitations to the iſſue of ſons. But ſo far as the failure in 


default of ſons by their deaths including a failure of their iſſue 
goes, it appears to be the ſtrict right of lady Dacre on the. letter 
and ſpirit of the particular paſſage, and on the letter and ſpirit 
of other paſſages, and alſo on the ſpirit of the whole of the con- 

text of the will. | 


Ta1s laſt point of view ſeems very important: for it imports, | 


ö not only, that the /etter of the will is with lady Dacre ; but that 
to exclude her both the /etter and the ſpirit mult be violated : 


and conſequently that ſhe has no other occaſion, to reſort to a 
large conſtruction, than for the ſake of fortifying a reaſonable de- 
gree of adherence to literal interpretation ; and for the ſake of 
better guarding herſelf, againſt a departure from the letter of the 
will, which aims to humour the fanciful conjecture of the teſ- 
tator's having meant to exclude the remainder to his nieces and 
their iſſue and the ſubſequent limitations over, notwithſtanding 
the determination of the prior remainders in tail to nephews by 
failure of iſſue from them, merely becauſe a nephew was born. 


UPon the whole, therefore, as I ſee the firſt and material part 
of the queſtion propoſed to me, both the /efter and ſpirit of the 
will, and both the particular words of the remainder under 
which lady Dacre claims and the whole context of Mr. John 
Trevor's will, are ſo entirely in favor of lady Dacre's right to 
the accruing ſhares now in conteſt, as not to require me to rely 
on the authorities applicable to this ſort of caſe, or to anſwer 
thoſe likely to be cited on the other fide. But if ſuch an addition 


to the long and particular examination I have made of the will 
in 
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in queſtion ſhall appear deſirable on the part of lady Dacre, I 
will with great pleaſure reſume the conſideration of this caſe 
with that view. 


Wir reſpect to the ſecond and remaining part of the queſ- 
tion propoſed to me, it is a point, which only ariſes on the ſup- 
poſition of a failure of lady Dacre's claim to take under the de- 
viſe to the daughters of Mr. John Trevor's ſeven younger ſiſters. 
But if this ſecond point was really to become neceſſary, I muſt 
confeſs, that I do not ſee the leaſt opening, for contending, againſt 
the dowager lady Dacre with effect, the ſufficiency, either of 
Mrs. Ruth Trevor's will, or of the will of the late lord Dacre 
to exclude the heirs at law. If Mrs. Ruth Trevor and lord 
Dacre had any intereſt in Mr. John Trevor's deviſed Welch 
eſtates as two of his co-heirs at law, their wills appear to me 
fully adequate to paſs ſuch intereſts to their reſpective deviſees; 
that is, Mrs. Ruth Trevor's will to paſs her intereſt to lord 
Dacre in fee, ſubje& to the eſtate for life of his aunt Mrs. Ara- 


bella Trevor now deceaſed, under that will; and lord Dacre's | 
will to paſs his intereſt, including what he ſo derived from the 
will of his aunt Mrs. Ruth Trevor, to the dowager lady Dacre 
his widow. Neither will, indeed, either mentions the Welch 


eſtates, or makes uſe of words of inheritance. But both wills 


are large enough to comprehend all real ęſtates and all intereſts 
in them; and in both the omiſſion of words of inheritance is ſup- 
plied by the words for ever, which even in lord Coke's time 


were ſufficient in a will to paſs a fee ſimple. 


F. H. 1ſt. Dec. 1796. 
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FURTHER OPINION. 


IN my firſt opinion upon the caſe on Mr. John Trevor's will, 
after laboring to explain and ſimplify the ſubje& of contro- 
verſy, I proceeded to ſtate at length the reafoning, by which I 
am induced to think, that lady Dacre, the ſiſter and heir of the 
late lord, is clearly intitled to an eſtate tail in ſuch ſhares of 
Mr. John Trevor's devifed Welch eſtates, as became veſted in 
the late lord Dacre in tail in poſſeſſion after the recovery he 
ſuffered, and as conſequently could not fall within the compaſs 
of his deviſe to his wife now the dowager lady Dacre. But 
notwithſtanding the great length, into which I was carried in 
thus writing upon the caſe, my conſideration of it did not extend 
to any arguments beyond thoſe arifing from the contents of Mr. 
John Trevor's will and the plan and manner of the diſpoſitions 
and entail it includes. It remains therefore to ſtate, firſt what 
authorities occur to me to ſtrengthen the conſtructions I have 
adopted; and ſecondly what are the reaſonings and authorities 
likely to be oppoſed againſt my conſtruction, and how theſe 
latter may be anſwered : and now that the caſe is laid before me 
a ſecond time, I look upon it as in effect expected from me to 
acquit myſelf of theſe two further branches of the buſineſs. 


How vr R, before entering upon the new conſideration of the 
caſe, it may be uſeful to abbreviate my former reaſonings on behalf 
of lady Dacre the late lord's ſiſter and heir, and ſo to ſubſtitute 
compreſſion for diffuſeneſs. 


WuarT in my firſt opinion I contended for is, that the de- 
viſe, in Mr. John Trevor's will, of his eſtates in Denbighſhire 
Fe | and 
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and Flintſhire, to the daughters of his ſeven younger ſiſters in 
tail, which immediately follows the remainder to their ſons in 
tail, and which is expreſſed to be in default of ſuch ſons, was 
both in the /e#fer and ſpirit of the will ſufficient to operate in 
the event, which in the inſtance of the iſſue of the teſtator's 
younger fiſter the late lord Dacre's mother has happened, 
namely, her having a ſon and his afterwards dying without 
ever having had any ifſue. 


1 the letter of the wal, I argued from the ſtrict ſenſe of 
the words in default of ſuch nt: for in effect I inſiſted, that, 
according to. literal conſtruftion, the default, {rom there being a 
en and his afterwards dying without ifſue in his life time or born 
afterwards, was a default of ſons equally comprehended by the 
will with a default from there never having been any, the will 
mentioning default of fons generally and not being confined to 
default of any particular kind. 


 Uroxs the /zter, I alſo argued, that though the words in de- 
fault of ſons ſhould be conftrued to mean default from there never 
having been a ſon. born, till there was letter enough, that is, 
letter enough in another part of the will to include the caſe of a 
default from fons being born and then dying without having 
had iſſue. And here my reliance was on the manner of the 
deviſes ſubſequent to the deviſe in tail to the daughters of the 
teſtator's ſeven younger liſters : for in thoſe deviſes, however in- 
accurately and awkwardly expreſſed in other reſpects, the will 
explains default of iſſue of them to be the default he intended. 
Both in the ſubſequent deviſe in the way of croſs remainder be- 
tween the daughters, and in the ultimate deviſe over to the de- 
viſee of his Englith eſtates, his favorite relation biſhop Trevor, 
the will 9 it's language; and inſtead of default of ſons 
XxX and 
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and daughters of the ſeven younger ſiſters, the teſtator intro- 
duces the word fue ; and ſo ſhews, that he thought he had pre- 
viouſly let in all the iſſue of the ſeven ſiſters, and mne 


deviſes over upon that ſuppoſition. vu | 


ron the init of the will, the denn I made uſe of were 
Various, 


I INFERRED the teſtator's intent to let in the daughters of his 
ſeven younger ſiſters on a default of ſons, however that default 
might happen, if there was alſo a default of iſſue of ſons, from 
the manner and occaſion of the words in dęfault f ſons; both of 
which indicate, that the teſtator was ſimply continuing the link 
of entail, by following up a remainder in tail to the ſons of his 
ſeven younger ſiſters, with a remainder in tail to their daughters; 
and that the words were uſed to introduce the latter remainder, 
not to narrow it by a contingency almoſt preventive of it's ever 
taking place.— I inferred it from the general turn of the will, 
which is to confine the teſtator's proviſion, for his eldeſt ſiſter 
Mrs. Rice to an annuity, and otherwiſe to exclude her, and 
alſo to exclude her iſſue, by a deliberate entail upon his ſeven 
younger fiſters and their iſſue male and female, with an ultimate 
limitation in fee to his relation biſhop Trevor.—l inferred the 
ſame intent, from the improbability, that he meant all this deli- 
berate ſolemn excluſion of his elder fiſter and her, iſſue, and this 
deliberate preference of his ſeven younger liſters and their iſſue 
and of his dear friend and relation the biſhop, to depend, ſo far 
as the iſſue female of the ſeven younger ſiſters and the biſhap 


were concerned, upon the contingency of the birth of only one 


ſon of ſeven ſiſters, each of whom at the time of the will was 
likely to have iſſue.— inferred it, from the improbability of 
the teſtator's meaning ſuch a mockery of thoſe he ſo anxiouſly 
| profeſſes 
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profeſſes to prefer; as it would be, if the preference to iſſue fe- 
male of his ſeven younger ſiſters and the biſhop was intended to 
be defeaſible, by the mere birth of one ſon from any one of 
the ſeven younger ſiſters.— I inferred it, from the manner of 
creating croſs remainders amongſt the ſeven younger ſiſters: 
becauſe in that part of his will default of iſſue of any of them are 
the words; and though in that part of the will alſo the drawer 
of it ſhews his incompetency to command proper words of re- 
mainder, and ſo confounds himſelf with imperfect expreſſions, 
ſuch as a fiſter's dying without /eaving iſſue or her iſſue's dying 
before twenty-one and without iſſue (phraſes which in ſome events 
might have been the ſource of the moſt difficult queſtions of 
conſtruction) yet there is not an iota, but what is inconſiſtent, 
with the ſuppoſition of an intent to exclude the ſucceſſion of 
daughters on failure of ſons and their iſſue merely becauſe a ſon 
was born I inferred the ſame intent alſo, from the pointed 
language introductory of the ultimate deviſe over in fee to the 
deviſee of the teſtator's Engliſh eſtate, that is, biſhop Trevor: 
for here again, though with the ſame lameneſs of expreſſion as in 
the croſs remainders, the will is expreſſed, ſo as to point, at a 
failure of iſſue of the ſeven younger fiſters, in a manner wholly 
unconſonant with the idea of ſuch a capricious excluſion of their 
daughters and the iſſue of ſuch daughters, as would be the re- 
ſult, if the mere birth of the ſon was to operate as a diſappoint- 
ment to the daughters and their iſſue of all benefit under the 
_ entail upon them, even when the previous entail on ſons was 
completely exhauſted by the entire failure of them and their 
iſſue, —Further I inferred the fame intent, from the opening 
there is to underſtand in default of ſuch ſons, as meaning not 
merely a failure of ſons, but a failure of the eflate tail limited to 
them, from their deaths without iſſue. 
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HAvINOG thus expreſſed, what I apprehend will be found 
nearly the ſubſtance of my former conſideration of the argumen- 
tative part of this caſe, I ſhall now proceed to conſider it for the 
further purpoſes, for the ſake of which it has again come before 
me ; and theſe purpoſes, as J have before explained, including 
two objects, — —_ © —_— 
IE 


. A 
As to my firſt head, I mean to appropriate it to a conſidera- 
tion of ſome authorities, in favor of lady Dacre" the ſiſter and 
heir of the late lord, and againſt ſuffering the remainder in tail 
which ſhe claims to be diſappointed __ the mere circumſtance 

of his having been born. 


Ir the way, in which I * reaſoned the caſe for n 
the late lord's ſiſter be founded, the language of Mr. John Tre- 
vor's will is ſo ſtrongly with her, that authorities are not want- 
ing on her part, When the language of a will is obſcure and 
dubious, it is important to aſſiſt the conſtruction by precedents 
of interpretation in ſimilar caſes. But where a party derives 
under a will, which however awkward and defective in other 
reſpects, is unequivocal both in letter and ſpirit, fo far as his 
particular title is concerned, it appears ſuperfluous to appeal to 


in interpreting. But where both the words and the intent are 


manifeſt, to look for e eee bene Menne to illu- 
mine day light, + | " 


. 
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HowR VRR in one point of view, authorities may be uſeful in 
fortifying the conſtruction upon which my opinion proceeds. 
If there is the leaſt room for excluding the remainder in tail to 
daughters, under which lady Dacre the late lord's fiſter claims, 
it muſt be an idea, that the introductory words in default of ſons 
are not uſed to expreſs the time when the remainder was to take 
effect in poſſeſſion, but are uſed to make the remainder itſelf contin- 
gent, that is, only veſtable in default of ſons. And to ſupport 
this way of conſtruing thoſe words, the argument muſt be, I 
conceive, that if they were meant to expreſs the time for the 
remainder's coming into poſſeſſion, the language is inaccurate 
and incompleat: for the preceding eſtate tail to the ſons was 
ſuch, as to be determinable, not in default of ſons merely, but 
in default of ſons, and of iſſue of them. 


Now on this head there are authorities, which, if the caſe 
require any, are applicable to ſhew, that where the intent is 
plainly to make a remainder expectant on a preceding eſtate, 
ſuch intent ſhall not be diſappointed, by the mere imperfection 
of language deſcribing when the remainder is to fall into poſ- 
ſeſſion. 


I $HALL begin with the caſe of Tuck v. Alexander Frencham 
and Thomas Frencham in the common pleas Eaſter 4. and 5, 
Phil. and Mary. It is in Benl. ed. 1689. page 68. Mo. 13. Dy. 
171. and 1. And. 8. and referred to by lord Hale in a note on. 
Coke Litt. 18th ed. fol. 21. It aroſe on the will of Clement 
Frencham, who deviſed lands to his nephew Clement Fren- 
cham and his heirs male of his body, © and if it fortune that the 
« ſaid Clement do deceaſe without herrs of kus body,” then to 
the two defendants Alexander Frencham and Thomas Fren- 


cham © and their heirs male in fee ſimple and for lack of 
| « heirs. 
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*. heirs. males to revert to the next heirs males lawfully begot- 
“ten of that kind and ſtock of their bodies lawfully begotten.” 
The deviſee Clement Frencham died without iſſue male, but 
left daughters. In an action of replevin by Tuck the ſervant 
of the daughters againſt Alexander Frencham and Thomas 
Frencham, for taking the cattle of the daughters on part of the 
deviſed lands, there was an avowry making title under the will; 
and upon oyer of the will and replication in bar to the avowry, 
there was a demurrer; and the queſtion, which aroſe. on the 
pleadings, was, whether, Clement Frencham the deviſee being 
dead without iſſue male, his daughters; or the defendants the 
two perſons in remainder, were entitled. The judgment was 
for the defendants, on the ground according to Anderſon, that, 


though the words introductive of the remainder imported an eſ- 


tate in tail general to the deviſee Clement Frencham ; yet the 
preceding expreſs deviſe in tail male was ſufficient to ſhew the 
teſtator's intention and to controul the ſubſequent words intro- 
ductive of the next remainder, According indeed to Dyer, the 
judgment againſt the daughters was on account of the words 
ſubſequent, namely, the words heirs males in the remainders 
over. Probably the words heirs males in the deviſe to Clement 
Frencham, and the ſame words in the ſubſequent remainders 
except in the introductory part, had a conjunct influence in the 


deciſion. But what is remarkable is, that there is not a trace 


of any perſon's having conſidered the introductory words to the 
remainders as creative of any contingency in them, the ſole 
point appearing to have been, whether the introductory words 
of remainder ſhould controul the words of the firſt deviſe and fo 
convert a deviſe in tail male into a deviſe in tail genera/, or whe- 
ther the introductory words of remainder ſhould be controuled 
by the prior and ſubſequent words, and ſo be interpreted as if 
the words heirs males had been uſed throughout, This caſe there- 


fore 
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fore ſhews, that even in very ancient times there was a prompt- 
neſs to correct the introductory words of remainder from the 
terms of the preceding and ſubſequent eſtates, without the leaſt 
tendency to convert the inaccurate or imperfe& introduction of 
remainders into the annexation of a contingency to their veſting. 


ANOTHER authority of a very fimilar kind is an anonymous 
caſe of Hilary 17. Eliz. ſhortly given in the margin of Dyer, ed. | 
1688. fol. 171. Tranſlated from the French, it is in theſe words. 1 
« Hil. 77. Eliz. A. deviſes land to B. and his heirs males, and | 
« that if he dies without heir of his body then to remain to E. 
“ in fee; and he dies; and adjudged, that B. has only a ſpecial 
« tail to him and his heirs males.” 


A THIRD authority on the ſame ſort of deviſe is the caſe of 
Claxton v. Glaſier cited by judge Meade in Mo. 124. as a de- 
cifion by the common pleas in 25th Eliz. whilſt he was a ſer- 
jeant. Tranſlated from the law French, the book runs thus. 
And Meade further put a caſe between Claxton and Glaſier, 
« which was adjudged in the common bench whilſt he was | 
4 ſerjeant, viz. that land was deviſed to one and the heirs males | 
« of his body; and if he die without her of his body, that the 
« land remain to a ſtranger: and it was adjudged that the word 
Heins of the body in the contingency or condition ſhall not en- 
« large the eſtate precedent, viz. herrs males of the bedy, but ſhall 
« he referred thereto, and not further; and all this he putavit 
% conſlare rationi.” What allo gives great probability to the 
correctneſs of this ſtate of the caſe and deciſion is, that four 
other reports mention judge Meade's having cited ſuch a caſe, 
as appears from Higham's caſe in Godb. 16. Cro. Eliz. 15. 2. 
Leon. 226. and 3. Leon. 130. being the ſame caſe, as is thus cited 


in Mo. 124. 
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'I'8#ALt now proceed to other authorities exemplifying the 
habit of not inferring contingency” of remainder from mere in- 
e in the eee words. 4 


My firſt further ens ſhall be Lee's cafe in 3 Leon. 106. 
and again almoſt in the fame words in 1 Leon. 285. Nicholas 
Lee by his will deviſed to William his ſecond ſon, and © if he 
«. do depart this world NOT HAVING 188UB, then J will that 
% my ſon in law ſhall fell my lands. The teſtator had ffx 
ſons in law at the time of his will. His fon William had iſſue 


teſtator's ſons in law alſo died: and the land was fold” by the 
ſurvivors. Two points were made in the caſe. One was, whe- 
ther the deviſe, that the ſons in law ſhould ſell, was not diſap- 
pointed by William Lee's having had a ſon and ſuch fon's being 
alive at his death. The other was, whether the power of fale 
could be exerciſed: by the ſurviving ſons in law. The report 
in third Leonard, which in the ſtile is the moſt accurate, is in 
theſe words on the firſt point. Firſt it was clearly agreed by 
<« the whole court, that although the words are ur surRA, if 
« William my ſor depart this world not having iſſue &c. and that 
« William had iſſue who dieth without iſſue: here although it 


« cannot be ſaid literally, that William did depart this world not 


„ having iſſue, yet the intent of the deviſor is not to be reſ- 
ce trained to the letter; but conſtruction ſhall be made, that 
„ whenſoever William dieth (in law upon the matter) without 
cc iſſue, the ſame land ſhall be ſubject to ſale according to the 
authority by the deviſor to his ſons; and now upon the mat- 
« ter William is dead without iſſue. As in a formedon in the 
t reverter on remainder; although the donee in tail hath iſ- 
< ſue, yet if afterwards the eſtate be ſpent, the writ ſhall ſup- 
«© poſe that the donee died without iſue. A fortiori in caſe of 
1 70 66 a 
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% à deviſe ſuch a conſtruftion ſhall be made. This deciſion, 
which was by the king's bench in the 26th of Elizabeth, when 
Wray was chief juſtice, and when the latitude in conſtruing 
wills had not nearly grown into it's preſent ampleneſs, is a ſtrong 
precedent againſt diſappointing a remainder over by an over- 
literal conſtruction of the introductory words. According to 
the letter of the will in this caſe of Lee, the deviſe over, that 


the land ſhould be ſold, had completely failed; for the teſtator's 


fon William had iſſue, and the iſſue was living at his death, ſo 
that he departed HAVING ISSUE, whereas the letter of the will 
expreſſed the deviſe to be on the contingency of his departing 
NOT HAVING 1S$UE. But the court ſaw, that it was intended 
by the will to give an eſtate tail to the ſon William, and that 
the deviſe over to ſell was meant to operate in the nature of a 
remainder expectant on the preceding eſtate tail ; and therefore, 
inſtead of regarding the mere letter of the introductory words, 
the court conſtrued them, as if the deviſe over to ſell had been 
ſimply on failure of William's iſſue. This caſe is a precedent 
for going further, than the claim of lady Dacre, the late lord's 
ſiſter, requires. Here it ſo happens, that not only the ſpirit of 
the will of Mr. John Trevor is for giving effect to the remain- 
der under which ſhe claims: but the ſtrict /etter is with her 
alſo. Nay, this is underſtating the compariſon : for here the 
ſpirit is more manifeſt, and the letter is made more compleat, 
from paſſages ſubſequent to the immediate deviſe upon which 
the caſe ariſes, Beſides there was leſs provocation to conſider 
the deviſe, that there ſhould be a fale, as having fo entire a 
connection with the determination of the preceding eſtate tail. 
To eircumſeribe the raiſing money on determination of an 
eſtate tail, by reference to it's determination, from there never 
having been iflue of the tenant in tail, or by there being a fai- 
lure of iſſue at the particular time of his death, is more natural, 

TY than 
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than ſo to circumſcribe a ſeries of remainders, from their nature 
ſeemingly claiming to have effect in poſſeſſion, at whatever time 
or from whatever cauſe the eſtate tail upon which they are ex- 
pectant ceaſes to exiſt. Therefore I conſider this caſe of Lee as 
a precedent, which far exceeds what is wanting to make it ap- 
| | plicable in favor of lady Dacre's claim under the will of Mr. 
John Trevor. But before quitting this caſe it may be proper to 

obſerve, that the ſame caſe is reported in Cro. Eliz. 26. and Mo. 
147. and in the margin of Dy. ed. of 1688. fol. 219. and is 
| Cited in 1. And 145. and referred to in Co. Litt. 113. But all 
theſe books, except Croke Elizabeth, introduce the caſe with a 
view only to the point, whether the power of ſale ſurvived ; and 
as to Croke Elizabeth, both the words of the will and the argu- 
ment on the firſt point are more imperfect than in Leonard. 


ANOTHER authority, which ſtrongly ſhews, how ready the 

Judges, even antiently, were, 'to conſtrue remainders in a liberal 

way, ſo as to avoid the diſappointment of them by an overſevere 

adherence to the letter of the introductory words, is Holcroft's 

Caſe of the 38th of Elizabeth, which is in Moore's Reports, 

and in that book only. The full report is in Mo. 486. But in 

| | p. 520. it is again given and reaſoned, though more ſhortly. It 

aroſe on a deed, by which Sir John Holcroft declared a fine to 
enure, to the uſe of his ſon Sir John for his life, until he ſhould 

attempt to alien; and then to the uſe of Hamlet Holeroft and 

the heirs male of his body during the life of Sir John the ſon : 

and after remainders in tail male to his firſt ſecond third and 

fourth ſons ſucceſſively ; “and if it fortune the ſaid fourth ſon to 

* die without heirs male of his body, then and from thenceforth 

« to the uſe of Hamlet Holcroft and the heirs male of his body,” 

with divers limitations over. There were other facts in the 

caſe. But ſo far as the caſe is here material, it is ſufficient to 

| ſtate, 
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ſtate, that Sir John Holcroft the younger died without ever hav- 
ing had more than one ſon ; and that both he and the ſon died 
without iſſue male. Thus it became one point in the caſe, 
whether, in reſpe& of there not having been a fourth ſin, the 
remainder to Hamlet Holcroft could ariſe. The letter expreſsly 
confined the remainder to the contingency of a fourth ſon's dy- 
mg without iſſue : and as Sir John the ſon was dead without ever 
having had a fourth ſon, the contingency of his fourth ſon's dy- 
ing without iſſue was impoſſible. But notwithſtanding this, the 
chief juſtices Popham and Anderſon, the chief baron Peryam, 
and judge Beaumont, to whom the privy council had referred 
the caſe, were of opinion, that the uſe had ariſen to Hamlet 
Holcroft, and conſequently intitled his ſon and heir to an eſtate 
tail and his widow to dower. What the judges went upon, in 
thus overcoming the letter, appears to have been the intent, to 
uſe the words for letting in a remainder in tail to Hamlet Hol- 
croft expectant upon the precedent eſtates, and not to clog that 
remainder with the precedent condition of there being a fourth 
ſon and afterwards a failure of iſſue male of his body. So in 
the preſent caſe on Mr. John Trevor's will, I ſay, that the 
words in default of fuch: ſons, after the remainder in tail general 
to the ſons of his ſeven younger ſiſters, and introductory to the 
remainder in tail to their daughters, were uſed, not to make the 
latter remainder dependent upon the contingency whether any 


of the ſeven ſiſters ſhould have a ſon born; but ſimply to con- 


tinue the preceding entail by conſtituting a further remainder. 
I aſk too, whether if in times of ſuch vaſt ſtrictneſs in conſtruc- 
tion, as thoſe of Elizabeth, the judges ſo eaſily concurred in 
ſuch a liberality of conſtruction on a deed of uſes, with nothing 
to counteract the letter of the inſtrument beyond the apparent 
purpoſe of the limitation over, the judges of our own times 
can be reaſonably expected to decline a like conſtruction in the 

| Yy2 caſe 
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caſe of a will, which contains ſo much ſubfidiary matter beyond 
the naked words of the particular remainder in queſtion, and 
which may be ſo conſtrued without even violating the letter. 


A FURTHER authority is the caſe of Holt v. Burley before 
lord chancellor Cowper in Eaſter 1710. It is in 2. Vern. 651. 
and Preced. in Cha. 293. It is alſo in a manuſcript treatiſe I 
have on remainders ſeemingly by lord chief baron Gilbert (a). 
The caſe was to this effect. Lands were ſettled on marriage, to 
the uſe of the huſband for life ; remainder to truſtees to ſupport 
contingent remainders; remainder to the iſſue of the marriage 
with a proviſo, that if the wife ſurviued the huſband they not 
having iſſue between them lawfully begotten, or as in Prec. in Cha. 
not having iſſue or without iſſue of their bodies lawſully begotten 
between them, the wife might limit new uſes and ſell the lands, 
The huſband died leaving iſſue. Afterwards the iſſue died without 
iſſue; and then the wife fold the lands to a purchaſer. It was 
argued, that ſhe had no power to fell : becauſe the proviſo re- 
quired her to ſurvive the huſband, they not having iſſue, and 
there was iſſue when the ſurvivorſhip took place. But lord Cowper 
adjudged the ſale good. His ground was the plain intent, that, 
if ſhe ſurvived, and at any time afterwards in her life there was 
a failure of iſſue, ſhe ſhould have the power. Indeed he inge- 
niouſly anſwered the literal argument againſt the wife by a literal 
argument for her, obſerving, that ſurvivorſhip was a thing of 
continuance, and that failure of iſſue at any time whilft tbe ſurvi- 


worſhip continued ſatisfied the words of the proviſo. But his 


4 


great ground was the obvious meaning, if the wife ſurvived, to 


(a) This treatiſe is now wholly printed in Mr. Gw1LL1m's very meritorious edition of 
the New Abridgment, the author of theſe paxiadical Arguments having thought it right 
to ſupply the deficiency of the former editions, in which not one-half of the treatiſe 
was given. | 
give 
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give the power to her whenever there was a failure of iſſue dur- 
ing her life time. It is clear alſo from his words, that had the 
power been given to the wife in caſe of the huſband's dying 
without iſſue by her, or even without leaving iſſue by ber, his opi- 
nion would have been the ſame; for he takes for granted, that 
ſuch words would be conſtrued in like manner, and thence ar- 
gues 4 fortiori, upon the words before him. This adjudication, 
therefore, approves the doctrine, of not catching at verbal im- 
perfection in the manner of deſcribing the determination of a 
precedent eſtate tail in the creation of ſubſequent eſtates and in- 
tereſts ; of not haſtily inferring, from a mere ſhortneſs of expreſ- 

ſion in that reſpect, an intent to annex contingency to the next 
remainder. It ſhews alſo, that in lord Cowper's opinion not 
even the words /eaving iſſue, though in ſtrictneſs pointing at a 
failure of iſſue at the death of the perſon named, and even fo 
conſtrued on executory deviſes whether of real or perſonal 
eſtate, 'are not ſufficient to make a remainder or limitation over 
of any kind after an eſtate tail contingent or conditional. Much 
leſs ought the words in default of ſuch ſons, in the preſent caſe, 
to have that effect, againſt the remainder in tail to daughters; 
which ſo follows a remainder in tail to ſons of the ſame perſons, 
as to make it, not only unaccountable, why the teſtator ſhould 
intend to exclude ſuch remainder from operating on a failure of 
ſons and their iſſue, merely becauſe a fon was once born; but 
alſo inconſiſtent with the language of the ſubſequent remainders 
of the ſame inſtrument. 


Uyox theſe various authorities, there ſeems to be enough to 
warrant ſaying, that even in the times of ancient ſtrictneſs in 
conſtruing inſtruments, there would not have been room to 
expect a deciſion againſt the operation of the remainder to 
daughters in the preſent caſe; even though it had ſtood naked 


upon 
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upon the remainder itſelf, without aid from the manner of ex- 
preſſing the ſubſequent limitations; and even though it had 
ariſen on a deed of uſes inſtead of a /af? will; and even alſo 


though the introductory words of the remainder had really re- 


quired ſome departure from the letter. 


Bur in point of authority in this reſpe&, the preſent caſe 
doth not reſt upon theſe ancient and very pertinent caſes. Mr. 
Fearne's excellent treatiſe concerning contingent remainders 


is itſelf a high authority for the ſame Jatitude of conſtruction in 


aid of defective words introductory of a remainder. So much 
indeed did he feel the neceſſity of particularly guarding his 
readers, againſt miſtaking an awkward introduction to a re- 
mainder with a contingent aſpect for a real contingency, that he 
makes this matter a diſtin& ſubje& of conſideration. _ The fol- 
lowing paflage is in page 367 of his 4th edition and in page 167 
of the third. It ſome times happens,” ſays this profound 
writer, whoſe opinions operated as authorities even in his life 


time, * that a remainder is limited in words, which ſeem to im- 


« port a contingency ; though in fact they mean no more, than 
« would have been implied without them, or do not amount to 
« a condition precedent, but only denote the time when the re- 
« mainder is to veſt in poſſeſſion.” After this paſſage there is 
a ſeries of inſtances of continuing remainders as immediately 
veſted, notwithſtanding their having according to literal con- 
ſtruction the appearance of being future and contingent. The 
caſes brought forward by Mr. Fearne, beſides the two more 
ancient of the three caſes I have laid ſo much ftreſs upon, (the 
firſt of which however he ſtates very ſhortly, and the ſecond of 


which he only refers to) are Boraſton's Caſe 3. Co. 19. Webb 


v. Herring Cro. Jam. 416. King v. Rumball Cro. Jam. 448. 


| Chadock v. Cowley Cro. Jam. 695. Forteſcue v. Abbot Pol- 


lexf. 
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lexf. 479. and Sir T. Jo. 79. and an anonymous Caſe 2. Ventr. 
371. In each of theſe caſes, there is ſomething to be found to 
ſupport the doctrine, that what in letter ſeems to annex contin- 
gency to a remainder, is often conſtrued, to be nothing more than 
a mode of referring to the determination of the precedent eſtate ; 
and that where this appears to be the intent of the words, how- 
ever incompleat or defeCtive they may be in that reſpect, they 
ought notwithſtanding to be conſtrued as mere words of re- 
mainder. According therefore to Mr. Fearne, and the authori- 


ties upon which he founds himſelf, the ſimple queſtion in the 
preſent caſe ſhould be, whether the intent of the teſtator Mr. 


John Trevor, in uſing the words in default of ſons after the 
eſtates in tail to the ſons of his ſeven younger ſiſters, was any 
thing more, than an imperfect and incompleat manner of denot- 
ing that contingency of failure of ſons and the iſſue of ſons, upon 
which the eſtate tail to the ſons was in its nature determinable, 
and upon which conſequently the immediately following re- 
mainder in tail to the daughters of the ſeven younger fiſters was 
of courſe expectant. If too the caſe be brought to depend upon 
the queſtion of intent, then in the view I have taken of Mr. 
John Trevor's will, on the one hand there is a concurrence of 
preſumptions for underſtanding the words in default of ſons to be 
mere words of reference to the failure or determination of the 
eſtate tail to the ſons, and there is the weight of grave and an- 
cient precedents to induce yielding to thoſe preſumptions; but 
on the other hand there is nothing but the ſuppoſition of an in- 
tent, ſo to create the remainders to the daughters of the younger 
ſiſters and their iſſue and the remainders over, as to render them 
almoſt nominal, with nothing to warrant imputing ſo unlikely 
an intent, except an imperfection of language, which, however, 
is not ſuch as even in letter to exclude the remainders in the 


actual event of the caſe in queſtion. 


IT. 
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I wiLL now conſider the grounds of argument, upon which, 
as I conceive, it is likely to be urged on the part of the dowager 
Lady Dacre, that the remainder in tail to the daughters of Mr. 


John Trevor's ſeven younger ſiſters, under which _ Dacre 
the late lord's ſiſter derives, cannot operate. 


ExcLvsive of authority, the — I apprehend, must be 


ſimply this; namely, that the words in default of ſuch ſons, 


which immediately follow the remainder in tail to the /ons of 


Mr. John Trevor's ſeven younger ſiſters, and immediately pre- 


cede the remainder in tail to their daughters, were intended to 


make this latter remainder contingent and conditional, and to 


exclude it for ever taking effect, if there was once born a ſon to 
any of the daughters, or at leaſt ſo far as the daughters of the 
particular younger ſiſter having had a ſon are concerned. More 
ſhortly to expreſs the ſame thing, it will be contended I pre- 

ſume, that by the words in default of juch ſons it was meant, if 
any of the ſeven younger ſiſters once had a ſon, not to permit 
the remainder to their daughters to operate in any degree what- 
ever. 


TH1s objection, to Lady Dacre's title under the remainder to 
the daughters of Mr. John Trevor's ſeven younger fiſters, I 
have already been very full in anſwering.—The argumentative 
part of my firſt opinion was largely occupied in ſhewing, that 
thus to circumſcribe the remainder to daughters was apparently 


againſt the letter, and ftill more againſt the ſpirit of the entail 


created by the will of Mr. John Trevor. In the introduction 
to this further opinion I have reaſoned againſt ſuch a circum- 


ſcriptive 
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ſcriptive interpretation in a more abbreviated way. To go over 
the-ſame ground a third time is what I fear undertaking ; leſt I 
ſhould not only fatigue by repetition of arguments, but ſhould 
alſo. weaken them by a new ſtatement. However, as excluſive 
of authority, if there be any, againſt lady Dacre the late lord's 
ſiſter and heir, the argument muſt wholly reſt upon underſtand- 
ing the words in default of ſens to mean, that the mere birth of a 
fon ſhould be an abſolute and eternal excluſion of the remainder 
to daughters, I will riſque once more obſerving upon the un- 


reaſonableneſs of ſuch a conſtruction. 


Fist then I fay, that the conſtruction for admitting the re- 
mainder to daughters to have effect is within the lerter of the 
particular words relied upon for excluding it. The words ſtate 
default of ſons generally, How or in what way the default is 
to happen, is not ſpecified. Happening therefore in any way is 
within the words /zterally conſidered. But if this be fo, à de- 
fault of ſons by their deaths is as much within the Itter, as a 
default from there not having been a fon barn. This is the more 
material to be attended to; becauſe the conſtruction for confin- 
ing the words to the latter kind of default ſeemingly ſhelters 
itſelf under the recommendation of not treſpaſſing on the letter 
of the will, and diſſuades the contrary conſtruction as a dan- 
gerous departure from the ſetter. Thus the conſtruction againſt 
the remainder to daughters derogates from the very letter it 
ſeems to rely upon, and is a conſtruction of latitude with the 
color of being literal ; and ſo in reality the /teral conſtruction 
not only is with lady Dacre, but with her under the circum- 
ſtance of being as it were the corner ſtone of the argument 
againſt her. 


SECONDLY, I ſay, that if the caſe is conſidered according to 
Z 2 the 
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1. A 


the ſpirit of Mr. John Trevor's will, the argument in favour of 


the remainder obtains an accumulation of ſtrength. To ſup- 
poſe, that the teſtator, Mr. John Trevor intended to exclude the 
remainder to daughters, i in the event, which has happened, of 
there being a ſon to his ſiſter the mother of lady Dacre and ſuch 


ſon's afterwards dying without iſſue, is to proceed upon the con- 


jecture, that a will firſt creating an entail upon the ſons of ſeven 


younger ſiſters and the iſſue of ſuch ſons, and then extending it 


to the daughters and their iſſue, was meant, not to make the re- 


mainder to daughters and their iſſue expectant upon the re- 
mainder to ſons and their iſſue ? but to make the remainder to 


daughters quite unavailable merely becauſe a ſon was once born. 


But ſuch a conjecture is in itſelf highly improbable: for why 
ſhould the teſtator Mr. John Trevor ſolemnly conſtitute a re- 
mainder to daughters and their iſſue; and at the ſame time mean 
that ſuch a continuation of the entail on failure of ſons and their 
iſſue ſhould be diſappointed the moment a ſon was born to any 
of his ſeven younger ſiſters? A ſon being born, the remainder 
in tail to ſons of courſe veſted in him; and conſequently ſo long 
as he or any of his iſſue exiſted, there could be no room for the 
taking of daughters in poſſeſſion. But in caſe of an entail, 
extending to both ſons and daughters, but preferring the for- 
mer, the birth of a ſon, though a good reaſon for poſtponing 
daughters, is no ſenſible reaſon for wholly excluding them. So 
to intend, would be one moment profeſſing an entail upon ſons 
and their iſſue and afterwards upon daughters and their iſſue; 
and the next moment adding ſuch a contingency to the exten- 
ſion of the entail to daughters, as to render it according to pro- 
babilities unavailing and therefore illuſive. Suppoſe, that in- 


ftruction had been given for aſett/ement upon ſons and their iſſue 


in tail, and in default of ſuch ſons upon daughters and their iſſue 
in tail; ſuppoſe ſuch inſtruction to have been given, either by a 
ſkilful 
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ſkilful, or an unſkilful-perſon, by a private individual or by the 
decree of a court of equity; would any perſon, in ſuch a caſe, 
imagine for a moment, that the entail upon the daughters was 
meant, to be ſo conſtituted, as to render it only available in caſe 
of no ſons being born, and, if one was born, incapable of ever 
taking effect? No perſon, I conceive, would argue for im- 
puting ſo ſtrange an intention. But if it is not imputable from 
the words in default of ſuch ſons in ſuch a caſe, as I have ſup- 
poſed, why ſhould it be imputable from the ſame words in 
exactly the ſame kind of entail upon the will of the teſtator Mr. 
John Trevor in the preſent caſe? The ſtrangeneſs of ſuch an 
intention is the ſame in both caſes: and if the words will not 
bear the conſtruction in the one caſe, I do not underſtand, why 
they ſhould have it in the other. I am not unmindful of the 
diſtinction between an actual ſettlement and inſtruttions for one. 
But in exploring the ſenſe of the words in default of ſuch ſons it 
ſeems reaſonable to argue, from their ſenſe in the inſtruction for 
an inſtrument, to their ſenſe in executing that inſtruction; and 
it will be difficult to ſay, when the argument is on the ſptrif 
of a will, that the ſenſe, which they certainly would have in 
the inſtruction for the will, ought not to prevail in the will 
itſelf. However the argument, againſt narrowing the words in 
default of ſuch ſons in the ſpirit of them to a default by the mere 
birth of a ſon, doth not reſt upon the improbability of the teſta- 
tor's intention ſo to apply them. According to the authorities 
I have ſtated, even the rigor of ancient times would not have 
ſo circumſcribed the words in default of ſuch ſons ; but on the 
contrary, conſidering them as mere words of remainder, would 
have extended them accordingly, where it was neceſſary, againſt 
the letter, by giving the ſame conſtruction, as if compleat 
words of remainder had been uſed. Therefore upon the mere 
words in default of ſuch ſons connected with the preceding re- 
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mainder to the fons in tail, though they are the only words, 
upon which the conſtruQion againſt excluding the remainder to 
daughters in the preſent caſe is poffible to be raiſed, the argu- 
ment of /prit is wholly for giving effect to fuch remainder. 
But if this is not ſufficient the will furniſhes much more in fa- 
vour of lady Dacre': becauſe, as I have already explained both 
in my firſt opinion and in the introduction to this further one, 
the will in queſtion contains paſſages ſubſequent to the words 
in default of fuch ſons, To explanatory of the teſtator's meaning, 
as to ſupply any defect, if there is any in thoſe words according 
to literal conſtruction, and as /izerally to let in daughters on de- 
fault of ſons by their dying without iſſue equally with default 
from there not having been a ſon born. What I here refer to 
dre the introductory words, in the crofs remainder amongſt 
daughters, and in the ultimate remainder in fee to biſhop Tre- 
vor, which refer to a general failure of iſſue of the teſtator's 
ſeven younger ſiſters, as if the preceding entail could not expire 
without ſuch a fallure; and upon the force of which I have al- 
* ſo much enlarged. | 


Tubvs much I offer er the band which, as I appre- 
hend, is the only one, upon which the caſe can be put againſt 
the n to daughters excluſive of ne, 


Bur of courſe authority will be looked for, to fuſtain the 
conſtruction of conſidering the birth of a ſon as a diſappointment 
of the remainder to daughters, within the ſenſe of the words 
in default of ſuch ſons. What authorities may be - reſorted to for 
this purpoſe, I cannot undertake to anticipate. But the only 
authority I am at preſent aware of, poſſible to be even colorably 
applied for ſo circumſcribed a ſenſe of thoſe words, is the caſe 


of KEENE on the demiſe of P1NNock and wife againſt Dick- 
SON, 


£4 
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son, which was adjudged by the King's Bench on a ſpecial 
verdict in Michaelmas term 1783. 


Tux only report in print of this caſe is a very ſhort citation 
of it by judge Buller in Doe v. Perryn 3. Durnf. and Eaſt 495. 
According to the printed book, that learned and moſt able judge 
thus ſtated the caſe. ** The deviſe was to Grace Pinnock for life ; 
« remainder to her firſt and other ſons in tail general; and for 
« default of ſuch iſſue male remainder over. And it was con- 
<« tended at the bar, that the word male might be rejected. 
But the court ſaid, it could not; but held, that the re- 
* mainder over was a contingent deviſe only on the event of 
there never being a ſon, and i there were a ſon ever born, 
&* though he died, the remainder over was void. In that caſe a 
«© ſon was born, who died during the life of Grace Pinnock, on 
« the birth of whom the eſtate veſted in him, and the limita- 
* tion over was void.” 


Bor as this caſe is likely to be the ſheet anchor againſt lady 
Dacre and the remainder to daughters under which ſhe claims, 
I thought it right to ſee the particulars. Accordingly a copy of 
the record of the caſe has been obtained: and from the ſpecial 
yerdi& contained in the record I find the material facts of the 


caſe to be as follow. | 


Henry Dakins eſquire of Jamaica, being ſeized in fee of a 
conſiderable freehold eſtate in Maxtock and Coleſhill in War- 
wickſhire, and having no iſſue, made his will bearing date 15th 
Auguſt 1747. The firſt part of the will conſiſted of diſpoſi- 
tions of his property in Jamaica, more eſpecially an entail of 
his reſiduary real eſtate in that iſland. Then came the deviſe 
of his Engliſh eſtate, upon which the cauſe aroſe. The deviſe 
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of his Engliſh eſtate was thus. As to all his eſtate called Maxtock 
and Coleſhill in Warwickſhire, and all other his lands and heredi- 
taments in Great Britain, he deviſed them to his brother Philip 
Dakins for his life ; remainder to his niece Grace Pinnock, who 
was the daughter of a deceaſed brother of the teſtator and his 
heir at law, and was married to Philip Pinnock, for her life; 
remainder to two truſtees and their heirs during the lives of 
Philip Dakins and Grace Pinnock to preſerve contingent re- 
mainders ; remainder in truſt and to the uſe of Grace Pinnock's 
firſt and other /ons ſucceſſively with expreſs words of inheri- 
tance in tail general. Then theſe words, from which the diffi- 
culty originated, immediately followed. And for want of 
« ſuch iſſue male, then to the uſe of all and every the daughter 
« and daughters of my ſaid niece Grace Pinnock begotten or 
<« hereafter to be begotten.” After this remainder to Grace 
Pinnock's daughters thus without any words of inheritance, the 
will went on, and deviſed “ for default of ſuch iſſue to the 
uſe of Richard Corbin, who in a former part of the will was 
deſcribed as elder ſon of the teſtator's relation colonel Gawin 
Corbin, in tail general, with remainder to the uſe of a ſecond 
ſon of the colonel in tail general, without proceeding to any 
further deviſe of the Engliſh eſtate. The teſtator died Iſt Oct. 
1748. In May of the following year, the teſtator's brother and 
deviſee for life of the Engliſh eſtate Philip Dakins died: and then 
teſtator's niece Grace Pinnock the deviſee for life in remainder 
came into poſſeſſion. She had iſſue a ſon and three daughters, 
namely, Dakins Pinnock born after teſtator's death, Elizabeth 
Pinnock born in teſtator's life time, and Mary Pinnock and 
Grace Pinnock born after the death of teſtator. Dakins Pin- 
nock and his ſiſter Elizabeth died in the life time of their mo- 
ther Grace Pinnock. In Auguſt 1769 Grace Pinnock the 
mother died leaving her daughters Mary Pinnock and Grace 

Pinnock 
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Pinnock her only iflue and heirs both to her and the teſtator 
Henry Dakins ; and in March 1778 Philip Pinnock, the huſband 
of Grace Pinnock the mother, died alſo. Mary Pinnock inter- 
marries with James Dickſon, and dies leaving Mary Dickſon 
her only daughter and heir. Grace Pinnock the daughter 
marries a perſon of the ſame ſurname, namely, George Pin- 
nock.— In this ſtate of the family, Grace Pinnock the daughter 


being only ſurviving daughter of Grace Pinnock the mother, and. 
Mary Dickſon being the daughter and heir of Mary Dickſon the 


other daughter of Grace Pinnock the mother, doubts aroſe on 
the effect of the remainder in Henry Dakins's will to the daughters 
of his niece Grace Pinnock the mother, and on the effect of the 


remainders over to his relations the Corbins.— The doubts. 


were two.—One was, in reſpect of the diſcordancy of words 
limiting the remainder to Grace Pinnock the mother's firſt and 
other ſons in tail general, with the introductive words in the re- 


mainder to her daughters, the latter words, not being for want of 


ſuch iſſue, but being for want of ſuch iiſue MALE. Hence there 
was thought to be an opening for inſiſting, that the remainder to 
the daughters and the remainders ver were contingent, and only 
available in the caſe on Fig born : and in that view of the 
caſe the birth of Grace Pinnock the mother's ſon,. who was dead 
without iſſue, had diſappointed the remainder to her daughters 
and the remainders over; and ſo. Grace Pinnock the daughter 
and her niece Mary Dickſon were become entitled in fee ſimple 
as couſins and coheirs of the teſtator Henry Dakins.—The other 
doubt was, in conſequence of the om!fon of words of inheritance 
in the remainder to the daughter of Grace Pinnock the mother: 
for unleſs there was room by conſtruction to ſupply that omif- 
fion, then, notwithſtanding it's being a remainder to perſons 
unborn at the time of the will, only eſtates for life in jointen- 
ancy paſſed to the two daughters of Grace Pinnock the mother; 


and. 
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and conſequently Grace Pinnock the daughter, as the ſurvivor 
of thoſe two daughters, was ſolely intitled during her life; and 
upon her death the eftate was tranſmiſſible under the remainders 
in tail to the Corbins; and fo in their favor there would have 
been an entire excluſion of Mary Dickſon one of the teſtator's 
two coheirs, and alſo an exclufion of Grace Pinnock the 
daughter the other coheir except during her life. To have a 
deciſion for ſettling theſe doubts and fixing the rights of Grace 
Pinnock the daughter and her niece Mary Dickſon, an eject- 
ment was brought, on the demiſe of Grace Pinnock the 
daughter's huſband and herſelf, againſt Mary Dickſon, who 
was an infant and therefore defended by guardian. Upon the 
trial of the ejectment, there was a ſpecial verdict finding the 
will of Henry Dakins and the other facts. The caſe appears 
to have been twice argued. Firſt it was argued by Mr. Graham 
for Mr. Pinnock and his wife Grace Pinnock the leſſors of the 
plaintiff, and by the late judge Wilſon then Mr. Wilſon for 
Mary Dickſon the defendant. But from the note, with which 
I have been obligingly honored by Mr. juſtice Buller one of the 
judges by whom the caſe was decided, I perceive that the turn 
of the argument on the fide of the plaintiffs was to prove the 
remainder to the daughters of Grace Pinnock the mother in 
effect an eſtate to the daughters as joint tenants for life with 
ſeveral remainders to them in tail, and ſo to make Grace Pin- 
nock the daughter ſole tenant for life by ſurvivorſhip, with re- 
mainder to herſelf and her niece Mary Dickſon as tenants in tail 
in undivided moieties. From the fame note I alſo collect, that 

on the fide of the defendant Mary Dickſon her counſel con- 
| tended, for holding the remainder to the daughters of Grace 
Pinnock the mother as equivalent conſtructively to a remainder 
in tail, and therefore for holding Grace Pinnock the daughter 
and her niece Mary Dickſon as immediate cotenants in tail. 


But 
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But neither fide appears to have argued for ſuſtaining the re- 
mainder. to the daughters of Grace Pinnock the mother and the 
remainders over in tail to the Corbins, againſt the objections of 
being ſubje& to the contingency of Grace Pinnock the mo- 
ther's not having a ſon born. Nor is this unaccountable. Both 
plaintiff and defendant apparently had a common intereſt 
to hold the remainders contingent, unleſs a conſtructive e- 
ſtate tail could be raiſed to the daughters of Grace Pinnock, 
the mother: that is; either in the form of joint eſtates 
for life with ſeveral remainders in tail, as was moſt for the 
intereſt of Mr. Pinnock- and his wife Grace Pinnock the 
daughter the leſſors of the plaintiff; or in the form of im- 
mediate eftates tail to the daughters, as was moſt for the be- 
nefit of Mary Dickſon the defendant. In other words, it was 
the intereſt of both ſides, not to moot the queſtion of contin- 
gency, but to avoid it as much as poſſible, leaſt, by too much 
ſupporting the remainder to daughters as againſt that objection, 
the caſe ſhould terminate in a deciſion, which on the death of 
Grace Pinnock the daughter ſhould encourage the Corbins to 
claim the eſtate both againſt her iſſue and the defendant Mary 
Dickſon. Indeed the court of King's Bench was not blind to 
this peculiarity in the ſituation of the contending parties: for I 
obſerve, that lord Mansfield, upon directing a ſecond argument, 
directed notice to the perſon next in remainder after the daugh- 
ters of Grace Pinnock the mother, in order that he might be 
heard, if he thought fit. Upon the ſecond argument, the then 
ſolicitor general, who I apprehend was Mr. John Lee, ſpoke as 
counſel for the leſſors of the plaintiff, and Mr. Pigot as counſel 
for the defendant. It appears alſo, that Mr. Bower was heard 
as counſel for the perſon next in remainder under the limitation 
to the Corbins. But, from the note I have been favoured with 
it appears to me at leaſt, that the counſel for the only real par- 
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ties in the cauſe ſeem to have again avoided, as much as was 
poſſible, arguing the objection of contingency to the remainder 
to the daughters of Grace Pinnock the mother and the ſubſe- 
quent remainders to the Corbins. It ſhould ſeem alſo, as if 
the point of contingency was ſhortly ſpoken to by Mr. Bower 
their counſel ; for all that the note ftates, as coming from him, 
conſiſts of only two or three lines, barely aſſerting the remain- 
ders to be veſted generally, and citing as in his favour Robinſon 
v. Robinſon and Evans v. Aſtley ; which are in 1. Burr. 38. and 
in 3. Burr. and 1. Blackſtone's Reports; and which, though cer- 
tainly fit to be remembered upon the occaſion of the preſent caſe, 
and perhaps if deeply ſtudied capable of material application for 
lady Dacre, chiefly operate as authority for ſupplying words of 
inheritance in a remainder to unborn ſons by conſtruction, and 
do not directly relate to the point, whether imperfe&t words af- 
ter a remainder to ſons with proper words of inheritance in tail 
ought on that account to be conſtrued, not as merely referring 
to the determination of the preceding eſtate, but as making the 
next enſuing remainders contingent. Under theſe circumſtan- 
ces, this caſe of Keene on the demiſe of Pinnock and wife 
againſt Dickſon came on for judgment: and according to judge 
Buller's note, the opinion of the court was, that the words: for 
want of ſuch iſſue MALE, after the remainder in tail general to 
the ſons of Grace Pinnock the mother, made the remainder to 
the daughters and alſo the ſubſequent remainders to the Cor- 
bins contingent, that is, only available in the caſe of her not 
having a ſon Born; and conſequently that as a ſon was born the 
remainders became impoſſible, and ſo the deviſed eſtate was 
deſcended to Grace Pinnock the daughter and her niece Mary 
Dickſon in fee as coheirs at law. I preſume therefore, that 
the judgment of the court was in favor of the leſſors of the 
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plaintiff for an undivided moiety, But the copy of the record 
before me is without the judgment, 


I Have been thus particular in going through this caſe ; be- 
cauſe it will probably be reſorted to againſt lady Dacre, as a pre- 
cedent fully applicable; and becauſe, without ſuch a full ſtate- 
ment, the applicability of it and it's force when applied cannot 
I conceive be properly determined upon. 


Tnar the caſe doth ſeem at firſt to tell in ſome degree 
for making the remainder to daughters contingent in the pre- 
fent caſe, I do allow. It would be uncandid not to allow it: 
for the words for want of ſuch iſſue MALE, in the will of Henry 
Dakins, after the remainder to the ſons of his niece Grace Pin- 
nock in tail general, appear, not only to have been conſtrued as 
equivalent to the words for want of ſuch ſons, but in that ſenſe 
to have produced the effect of ſubjecting the remainder to her 
daughters and the remainders over to the Corbins to the contin- 
-gency of the birth of a ſon. Why therefore it may be juftly 
faid, ſhould not the words in default of ſuch soxs, before the 
remainder to daughters in tail in the preſent caſe, be conſtrued 
in the ſame manner, and as equally impoſing a contingency ? 
I purpoſely put the queſtion thus ſtrongly ; becauſe, though my 
own opinion in the preſent caſe is not changed by the deciſion of 
the caſe on Henry Dakins's will; yet I am not the leſs attentive 
to the reſemblance really exiſting between the two caſes, and it 
is right to put my opinion to as ſevere a teſt in that reſpect as I 
am able to ſtate againſt my own impreſſions. If I was not to 
be thus explicit, J ſhould neither ſufficiently apprize lady Dacre, 
on whoſe behalf I am conſulted, of the weight of the authority 
of the caſe thus ſeemingly againſt her ; nor enable the forming 
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a proper judgment, of the adequacy of the reaſons, which in- 
duce me to hold the ſame opinion, as if no ſuch caſe exiſted. 


Mr reaſons for not yielding the preſent caſe to the caſe of 
Keene on demiſe of Pinnock and wife againſt Dickſon, or to 
ſpeak more plainly, the cafe on the will of Mr. John Trevor to 
the caſe on the will of Mr. Henry Dakins, are to the following 
effect. 


In the f7/ place it ſtrikes me, that ſo far as the queſtion of 
contingency in the remainder to daughters in the will of Mr. 
Henry Dakins is concerned, the ſituation of the parties to the 
cauſe on that will rendered it a mutual intereſt, to have the re- 
mainder to daughters, under which both of the contending par- 
ties primarily claimed, as contingent, unleſs they could ſuc- 
ceed in ſupplying the omiſſion of words of inheritance in that 
remainder by conſiruftion. Somehow or other alſo. a doubt 
was apparently entertained, whether the court would ſo afliſt 
the remainder: and the reſult ſhewed, that it was very material 
to act under the ſuppoſition of failing to perſuade the court to 
ſupply words of inheritance; the court, notwithſtanding the 
cited caſes of Robinſon v. Robinſon and Evans v. Aſtley, ac- 
tually refuſing ſo to aſſiſt the remainder. This of itſelf greatly 
detracts from the weight of the caſe on Mr. Henry Dakins's 
will. It ſhews, that, in reſpect of the point of contingency, it 
was not the intereſt either of plaintiff or defendant to be too 
ſolicitous to make the remainder veſted. By ſo doing both 
plaintiffs and defendants in diſputing amongſt themſelves might 
have carried the victory for third perſons to the excluſion of 
themſelves after the death of Mrs. Grace Pinnock the ſurviving 
daughter of Grace Pinnock the mother. This accounts for the 
faintneſs of the argument of contingency ; and for not remind- 
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ing the court, that want or default of ſons might ariſe, as well 
from the want of ſons by their dying without iſſue, as from the 
want of them by their not being born. It accounts alſo for omit- 
ting to refer to thoſe authorities, according to which, even an- 
tienty and upon deeds, the courts had declined a literal conſtruc- 
tion of words of remainder, where the intent to continue the 
link of entail was apparent, and the aſpect of contingency was 
nothing more than an inaccurate and incomplete manner of 
pointing at the determination of the preceding eſtates. It ac- 
counts too, for not adverting to lord chief baron Gilbert and 
Mr. Fearne, both of whom, in writing on contingent remain— 
ders, ſo pointedly guard their readers, againſt confounding the 
intent to uſe mere words of remainder with the intent to make 
remainders contingent or conditional, 


Secondly though on the cloſe of the firſt argument in the eject- 
ment cauſe on Mr. Henry Dakins's will, lord Mansfield had 


given a broad hint of his ſeeing, that as between the plaintiff 
and defendant there was a conſiderable temptation, in reſpect of 


their being co-heirs at law, not to argue the queſtion of contin- 


gency in the remainders thoroughly; and ſo in conſequence of 


his direction, which by the bye ſeems very ſingular, counſel was 


actually heard on. behalf of a perſon not party to the cauſe, in 


order to ſuſtain the intereſt of the remainders to the Cor- 
bins, as againſt the claims of the real parties in their characters 
of co-heirs. Yet, ſomehow or other, the turn of the argument 
was much the ſame, as in the firſt inſtance. In other words, 
it was ſtill on the ſupplying of words of inheritance in the 
remainder to the daughters ; and ſtill the main caſes and autho- 
rities, againſt inferring* contingency to the remainders from the 
imperfettion of the words of remainder, were not brought for- 
ward ; and ſtill the court was unreminded, how eaſy it was, by 


applying 
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applying only an ordinary ſhare of it's uſual liberal conſtruc- 
tion of wills, to corre the imperfection of the introductory 


words of remainder ; and ſtill alſo the court was unreminded, 
that the want of a ſon from the contingency, which had hap- 
pened, of the only ſon's being dead without iſſue male, was 


within the words of the will even in literal conſtruction. 


Thirdly in the caſe on Mr. Henry Dakins's will, there were 
no ſuch ſubſequent words to ſupply the imperfection of the 
words for want of ſuch iſſue male, as there are in the preſent caſe 


on the will of Mr. John Trevor. — On Mr. Dakins's will, the 


argument reſted on the inference ariſing from the preceding re- 


mainder in tail to the ſons of his niece Grace Pinnock ; and the 


ſubſequent limitations did not furniſh any ſubſidiary words. 
On the contrary, in reſpe& of the omiſſion of words of inheri- 
tance in the remainder to the niece's daughters, they were in 
ſtrictneſs made mere tenants for life; and from this chaſm in 
the entail there was a temptation, to conſtrue both the remain- 
der to the daughters and the remainders over to the Corbins in 
a ſtrict manner, for the ſake of thereby letting in the iſſue of 
the daughters as co-heirs, and ſo compenſating them for the 
diſappointment of the remainder under which they claimed. 
Indeed it appears from lord Mansfield's words as ſtated in Mr. 
Juſtice Buller's note of them, that his lordſhip muſt have been 
in ſome degree influenced by this conſideration: for, after 
explaining, that there was not enough to warrant ſupplying 
words of inheritance in the remainder to daughters, though he 


admits his private opinion of the omiſſion's being a blunder, he 
reconciled himſelf to this ſtrift conſtruction, by holding under 


a further conſtruction all the remainders, after thoſe to the ſons, 
to have failed from the birth of a ſon ; and by fo compenſating 
the leſs of an eſtate tail to the daughters, through their conſequen- 

| tially 
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tially 7aking the fee as co-heirs at law. In this point of view, 
there are great differences, between the caſe of Keene on the 


demiſe of Pinnock and wife againſt Dickſon and the preſent 


cafe, -In the former, there were not the ſame ſubſidiary 
words, as in the preſent caſe, to ſupply the ſhortneſs or imper- 
fection of the introductory words of remainder to the daughters. 
Nor was there the ſame materiality to them, whether the defi- 
cient words were ſupplied or not by conſtruction.— There ſub- 
diary words were wanting. Here they are ample. —There the 
iſſue of the daughters were more than compenſated, for the ſtrict- 
neſs of holding the remainder to them contingent, and for their 
being ſo diſappointed by the birth of a ſon : for the conſequence 
was, that the iſſue of the daughter took he fee as co-beirs inſtead 
of an eflate tail under the remainder. But here, if lady Dacre the 
daughter is diſappointed by the ſtrictneſs of conſtruction, ſhe 
will be 0e excluded from the eſtates in queſtion, and the 


eſtate-will go to different perſons. 


Feurthly though this caſe of Keene on the demiſe of Pinnock 


and wife againſt Dickſon ſhould not be deemed ſufficiently di- 


ſtinguiſhable from the preſent caſe, but really applicable as a 
. precedent againſt lady Dacre's claim under the remainder to 
daughters in Mr. John Trevor's will; yet, ſo far as my own pri- 
vate judgment goes, the remainders to daughters in this latter 
will ought to avail. To a judgment fo highly ſanctioned as the 
judgment is on the caſe on the will of Mr. Henry Dakins, I look 
with all becoming reverence. If it was ſingly the judgment of 
Mr. juſtice Buller, to the exemplary liberality and impartiality 
of whoſe communication of his notes and papers I am indebted 
for the better and more facile opportunity of knowing the pro- 
greſs of that caſe and of exploring it's peculiarities, it would 


weigh very powerfully with me, as doubtleſsly with others. 
With 
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With the addition of lord Mansfield's participation in the judg- 
ment, or rather of his leading it, I feel apprehenſive of having it 
imputed to me as a vaſt preſumption, that I ſhould not bend 
with perfect ſubmiſſion. © But opinion is not matter of choice. 
Opinion may indeed be ſuppreſſed. But that cannot be pro- 
perly, where it is called for in performance of profeſſional duty. 
I am ſo called upon in the preſent caſe: and in obedience to the 
peremptorineſs of that demand, I muſt avow, what my opinion 
really is. I am leſs ſcrupulous alſo of avowing it; becauſe in 
the very moment of diſcharging that duty, I feel, that though 


my own opinion ſhould be ever ſo right, it will only ſhew, that, 


in a particular inſtance, a moſt inferior capacity, with the advan- 
tage of time to deliberate, may diſcern and evince the error of 
the moſt ſuperior mind acting under inſtantaneous preſſure from 
the ſuperabundance of arduous duties urging collectively for per- 
formance. Nor do I imagine that I ſhall give offence, by fo 
diſcharging myſelf towards lady Dacre ; for whom I am con- 
ſulted. Error is incident to the moſt accompliſhed minds, even 
when moſt fully exerted and moſt at leiſure to be ſo; and the 
more elevated the underſtanding, the more conſcious ſhould it be 


of ſuſceptibility of error. Thus ſituate, and thus impreſſed, I 


do avow, that I think this caſe of Keene on the demiſe of Pin- 
nock and wife v. Dickſon ſuch a precedent, as thoſe, from 
whom it came, would never have adopted, had anxious argument 
from the counſel for the only real parties in the cauſe preceded 
the judgment. As I ſee the cauſe, it was more a fernt than a 
reality ; more an amicable mode of bringing about a deciſion in 
favor of both of the contending parties in their characters of heirs 
at law againſt the will in queſtion, than a ſerious proceeding, to 
enforce the proper conſtruction of the will. How it happened, 


that Mr. and Mrs. Pinnock the leſſors of the plaintiff ſhould be 


driven to reſort to an ejectment againſt their infant adverſary 
Miſs 
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Miſs Dickſon, I do not very well comprehend ; and I ſuſpect, 
that the leflors of the plaintiff were already in poſſeſſion of the 
whole eſtate they ſued to recover, and that conſequently bring- 
ing the ejectment was merely a mode of taking the opinion 
of the court, in ſuch a way as ſhould. wholly diſappoint the will 
profeſſedly made the ſubject of conſtruction, and fo ſecure the 
tee of one moiety of the teſtator's Engliſh eſtate for Mr. and 


as one of the teſtatar's Mr. Henry Dakins's heirs, and the fee of 
the other moiety for the infant Mis Dickſon the co-heir.. It 
ſhould ſeem alfo, as if lord Mansfield had his ſuſpicions of this-; 
for I cannot otherwiſe account, for his directing notice to the per- 
fon, next. in remainder under the will after the limitation on the 
conſtruction of which the parties to the ſuit oſtenſibly. litigated, 
that he might be heard by his counſel. Nor with all my very 


high reſpect for his lordſhip can I reconcile myſelf to the regu- 


lrity of ſuch a direction. To admit counſel for perſons not 
parties to a cauſe, ſeems to me a novelty of a very inconvenient 


tendency. Though perſons not parties be heard, they are not- 
bound. To hear ſuch perſons, appears, not only very extrajudicial, 
but to be a precedent for admitting ſtrangers to a cauſe, as often as 


fuch perſons have, or perhaps may fancy they have, an intereſt 


in the conſequences of a deciſion. In general, if a perſon not 


being a party to a cauſe was to claim being heard in it, I con- 


ceive, that it would be deemed an intruſion of a very unbearable: 


kind; and IL doubt, whether, without previous encouragement 
from the court, experienced counſel ſtrict in their habits would 
attempt ſuch an intruſion... Why are perſons to be heard, who 
are not parties, and who being heard are not bound? But if a 
court of juſtice is to call upon ſuch perſons to be heard in any 
particular caſe, will it not ſanction the claim of perſons in genera/ 


to be ſo heard; and what will be the limits to ſuch irregularity 


3.B. of 


Mrs. Pinnock the real plaintiffs in the ſuit. in right of the latter 
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of practice? I make theſe remarks with reluctance; becauſe I 
fear, leaſt I ſhould be miſunderſtood ; and leaſt I ſhould be con- 
fidered as taking undue advantage of an error, which I am per- 
ſuaded had it's ſource in a laudable anxiouſneſs to prevent pre- 
judice to the perſons the moſt materially intereſted in the caſe 
I am commenting upon. But I cannot help ſeeing the irregu- 
larity ; and as it detracts ſo materially from the authority of the 
deciſion, I am forced, in juſtice to lady Dacre, whoſe rights 
may be ſo materially affected by the weight of the authority, 
not to withhold the blemith I thus ſee in the regularity of the 
proceeding. However, whether I am founded or not in theſe 
remarks, on the amicable nature of the cauſe and the irregularity 
I impute to hearing the counſel of a ſtranger ; and whether thoſe 
concerned in managing the cauſe were competent ſo to introduce 
counſel for the ſtranger ; or whether if that was fo, there was or 
was not ſome compromiſe with the perſon next in remainder to 
induce his being heard by counſel in a cauſe in which he was not 
a party; I muſt avow, that the deciſion of the cauſe appears to 
me far from ſatisfactory. There were, as I have already ſtated, 
two points in it.—One was, whether the want of words of inbe- 
ritance in the remainder to daughters could be properly ſupplied 
by conſtruction. Even on this point, which as far as I can per- 
ceive was the only point very much attended to, I am ſo free as 
to ſay, that I am very far from being convinced of the founded- 
neſs of the deciſion. My own prejudice is againſt extending the 
latitude of conſtruction ; and I more incline to the rigor of our 
anceſtors in that reſpect, than to the freedom of modern times. 
But even with that prejudice, I ſhould have inclined to have 
ſupplied words of inheritance in the remainder to the daughters 
of the teſtator Mr. Henry Dakins's niece Grace Pinnock, and to 
have conſtrued it an eſtate tail: and under the influence of the 


caſes of the preſent century d more eſpecially had I been a 


Con- 
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concurring party to the judgment in Robinſon v. Robinſon and 
Evans v. Aſtley, I ſhould have found it difficult to deny imply- 
ing an eſtate tail ; and ſtill more difficult ſhould I have found it, to 
have refuſed ſuch a conſtruction, if I had been convinced, as lord 
Mansfield ſeems to have acknowledged he was, of the blunder of 
the will in this reſpect as well as otherwiſe. The other point was 
on the words for want of ſuch iſſue MALE after the remainder to 
the ſons of the teſtator's niece Grace Pinnock in tail GENERAL. 
And ſo far as on thoſe words it was a point, whether they were 
meant to make the remainder to the daughters contingent, or were 
only an inaccurate deſcription of the determination of the preced- 
ing eſtate tail, I muft have adopted the latter conſtruction : and fo 
I ſhould have given effect to the. remainder not only both on the 
letter and on the ſpirit of the words, but on the ſtrength of thoſe 


numerous authorities, upon which I have founded myſelf in the 


preceding conſideration of the preſent caſe ; eſpecially in reſpect 
of the caſe of Tuck and Frencham in the 4th and 5th Philip 
and Mary, and the two other caſes of 17th and 25th of Elizabeth, 


on deviſes in tail male with remainder over in default of heirs of 


the body ; and in reſpect of the dearth of authorities of a contrary 
tendency. I am the more particular, in here ſingling out the caſe 
of Tuck and Frencham in the 4th and 5th Philip and Mary and 


the two ſimilar caſes of 17th and 25th Elizabeth, on account of 
the contraſt between the liberality of ancient //riftneſs in correct- 
ing blunders in wills, and the fri&nefs of modern /iberality. In 


each of thoſe three caſes, the blunder was in limiting remainders 


on default of heirs of the body after an eſtate to heirs MALE of the 


body : and the court, ſeeing the blunder, corrected it, both by 
refuſing to enlarge the firſt eſtate in tail male into an eſtate in 
tail general, and by giving effect to the remainders over, as if the 
introductory words had been in default of heirs male of the 
body. Nay, it doth not appear, that any perſon ſo much as 

3B 2 argued, 
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-argued, for conſidering the remainders over as contingent, on ac- 
count of the diſcordancy between the firſt eſtate and the intro- 
duQtory words of remainder: for the point made was, whether 
the introductory words of remainder ſhould controul the pre- 
_ ceding eſtate in tail male, and ſo make it in tail general; or 
whether the preceding eſtate in tail male ſhould corre& the in- 
troductory words of remainder, by underſtanding them, as if 
they had mentioned heirs male of the body. In other words, the 
courts anciently, notwithſtanding all their ſtrictneſs, would not 
permit an inaccurate.reference to a preceding eftate tail to make 
the remainders over contingent, and therefore reconciled the diſ- 
cordancy by correction. But in this modern caſe of Keene v. 
Dickſon the court took quite an oppoſite courſe. Lord Mans- 
field acknowledged the blunder of limiting remainders in de- 
fault of ſuch iſſue MAL x after an eſtate to fir/t and other ſons in tail 
GENERAL: but he and the other judges of the ſame court did 
not think themſelves at liberty to correct the blunder, either by 
conſtruing the eſtates to the firſt and other ſons in tail male, or 
by underſtanding the remainders in default of ſuch ue MALE 
as if the words were in default of fuch 188UE. Thus in this 
latter caſe the court was led to adopt the extremity of converting 
words of remainder into words of contingency : and ſo words in- 
troduftory of remainders were made the ſource of diſappoiuting 
them. 


SUCH are my impreſſions in reſpect to the caſe of Keene on the 
demiſe of Pinnock and wife againſt Dickſon ; and thus conſidering 
that precedent, I cannot think, that it ought, to govern the preſent 
caſe. I moſt highly reſpect thoſe from whom the deciſion of that 
caſe.came. But, under all the circumftances of that decifion, I 
feel it thus. On the one hand I think it fo ſhort of the preſent 
caſe, that thoſe from whom the judgment came, might con- 

ſiſtently 
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ſiſtently have adjudged differently on the words in default of ſons 
in the preſent caſe. On the other hand, though that precedent 
ſhould be deemed fully applicable here, I could not yield to the 
precedent for the purpoſe of the preſent caſe : but on the con- 
trary I ſhould feel myſelf called upon to conſider it, as unconſo- 
nant with ordinary liberality in the conſtruction even of a deed 
of uſes ; as inconſiſtent with the practice of ancient times, when 
peculiar ſtrictneſs of conſtruction prevailed ; as inconſiſtent with 
ancient precedents in like caſes ; as inconſiſtent with the doctrine 
of the moſt approved writers of law on the ſubject of contingent 
remainders; and {till further, not only as inconſiſtent with the 
great latitude of interpretation of wills ſo prevalent in modern 
times, more eſpecially under the encouragement of lord Mans- 
field himſelf, but as amounting to a departure from that literal 
conſtruction, the conſtraint from which appears to have operated 
as the chief ground of the judgment. 


Having thus largely diſcharged myſelf of every object, 
which belongs to this further opinion, I now come to the con- 
cluſive reſult of my long and diffuſive conſideration of the pre- 
ſent caſe—That reſult upon the whole is, that in every point 
of view I adhere to my original opinion, of conſtruing the words 
in default of ſuch ſons introducing the remainder to the deviſe in 
queſtion to the daughters of the teſtator Mr. John Trevor's 
ſeven younger ſiſters, as a mere mode of referring to the deter- 


mination of the preceding remainder in tail to their ſons : and 


conſequently that both in /etter and ſpirit I think the remainder 
to 
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to daughters, ſufficient to entitle lady Dacre to thoſe ſhares of 
Mr. John Trevor's deviſed Welch eſtates, which did not veſt in 
poſſeſſion in the late lord her brother till after the recoveries he 
ſuffered, and ſo eſcaped paſſing under his will to the dowager 
lady Dacre his widow.—Independently of the caſe of KEENE 
on the demiſe of PiNnock and wife againſt D1cxson, I ſhould 


not have had even a momentary heſitation as to the propriety of 


ſuch an opinion: and as to that precedent I not only think it far 
ſhort of reaching the preſent caſe ; but, under the explanations 
I have given, I think it not ſuch as ſhould be available, even 


though it applied in the fulleſt extent. 


F. H. 
28, April 1797. 
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OF THE 


NABOB OF THE CARNATIC's 


PETITIONS TO THE KING AND TWO HOUSES OF 
PARLIAMENT. | 


[ManomtD ALLY, the late nabob of the Carnatic, or, as he is 
often deſcribed, nabob of Arcot, thought himſelf injured by our 
Eaſt India Company, both in his pecuniary concerns with them, 
and in political tranſactions. For redreſs of the pecuniary griev- 

ances, this eaſtern prince, the ancient ally of Great Britain, 
inſtituted a ſuit in our court of chancery againſt the Company, 
to bring them to an account, and to enforce the payment of 
any balance which ſhould appear to be due to him. But his 
political grievances were conceived to be of too high a claſs for the 
ordinary courts of juſtice : and therefore, in this reſpect, the nabob 
thought fit to addreſs his complaint to the king and the two houſes 
of parliament, the king being firſt reſorted to in this form, and 
afterwards each houſe of parliament being petitioned ſeparately. 
The reſult of theſe ſtruggles by the nabob to have his complaints 
heard and decided upon was in every way unſucceſsful. His caſe 
in chancery, of which there is a full report in its ſeveral ſtages 
in the third and fourth volumes of Mr. Brown's Chancery Caſes, 
and in the firſt and fecond volumes of Mr. Veſey junior's Reports, 
terminated in a decree diſmiſſing his bill as containing matter too 
high for municipal juriſdition: and as to the nabob's appeal from 
this decree to the houſe of Lords, news of his death arrived juſt 
time enough to prevent a hearing; and aſterwards the bulineſs 

became 
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became dormant, and ſo it remains at preſent. His petitions to. 
the king and the two houſes of parliament were as unavailing, or 
rather were ſtill more fruitleſs : for, on his bill in ehancery, there 
were repeated ſolemn hearings, and theſe produced a ſolemn judg- 
ment, though as 1s before ftated, that judgment was a diſmiſſal ; 
but his petitions were paſſed over in ſilence. Thus the nabob. 
found, that his grievances were too high for ordinary juriſdiction; 
and that his caſe was not deemed ſuch, as ſhould induce the 
higher powers to. interpoſe.. 


In reſpett to the following paper, it is fo framed as ſufficiently to ex- 
plain, in what ſtage of the caſe and for what purpoſe the author 
was called upon to write his impreſſions ; and he hopes, that he 


fhall be found to have acted, without exceeding the line of his pro- 
feſſional function.] | 


FIRST OPINION. 


HAVE conſidered the repreſentation or petition of his high-- 

neſs the nabob of the Carnatic to the houſe of lords.—l un- 
derftand, that a repreſentation or petition to the ſame effect has 
been lately preſented to and received by the houſe of commons. 
I collect alſo, that in July laſt a box was delivered at Buck- 
ingham houſe, in which, as it is apprehended, there was a like 
repreſentation or petition to his Majeſty. 


Bor a difficulty, it ſeems, has ariſen as to the manner of pre- 
ſenting the petition to the houſe of lords. It was the wiſh of 
the nabob, that the petition ſhould be preſented by the lord 
chancellor as ſpeaker of that houſe. But this has been declined 


by 
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by his lordſhip, under the impreflion, that he being ſpeaker is 


not a proper channel, and alſo under a doubt whether ſuch a 
petition ought not to be addreſſed to the king. The former of 
theſe difficulties, I find, occurred with the ſpeaker of the houſe 
of commons: and it appears, that in conſequence of it Meſſrs. 

Wallis and Troward, as law-agents to the nabob as well for 
buſineſs in parliament as otherwiſe, did, under a ſuggeſtion from 
the ſpeaker, petition the commons for leave to preſent the na- 
bob's petition through a member ; and that leave being accord- 
ingly given, the petition has been preſented to and read in that 
houſe. It was intended alſo to have proceeded in the ſame 
manner in the houſe of lords. But Mr. Troward I find was 
informed, that ſuch an introductory petition from Mr. Wallis 

and Him as the nabob's law-agents would be unneceſſary. 


- In this tage of the buſineſs, Meſſrs. Adam Anſtruther and 
Fonblanque and myſelf, as counſel of the nabob, were deſired 
to meet in conſultation, with a view, to conſidering the nabob's 
petition to the lords and to ſuggeſting what ſhould occur to us 
in favor of it. 


Wr accordingly met to conſider this ſubject; and after dif. 
courſing upon it we agreed, that I ſhould immediately commit 
to paper my general impreſſions, in order that they might be 
laid before the other gentlemen as an aid towards forming a 


18 opinion. 


Nov in diſcharge of this profeſſional duty I beg leave to ſub- 
mit to the learned gentlemen, with whom I have the honor of 
being joined, the following ſtatement and conſiderations, as the 
reſult of my attention to the ſubject ſince we met in conſulta- 
tion. | 
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To form a judgment, whether the petition of the nabob is or 
is not within the cognizance of either houſe of parliament, it 
may be proper in the firſt place to confider—his condition in In- 
doftan—his relative fituation in reſpeòt to Great Britain and out 
Eaſt India Company. and the nature of the e. which are 
wi of his petition. _ n SAX ei : 


Hi 18 renditions in | Inde/tan i is that of a ſovereign. — He is nabob 
or ſoubah of the Carnatic, which in the limited ſenſe. of the 
word includes the Carnatic Payen Ghaut, and extends itſelf on 
the eaſtern fide of the peninſula of Indoſtan, from Cape Como- 
rin to the Eaſt India Company's Northern Circars.. He is not 
valy in fact nabob of this long tract of country; but he is ac- 
knowledged to be lawfully fo, by the definitive treaty of peace 
between Great Britain and France in 1763 ; that, treaty ex- 
preſsly ſtipulating for his being acknowledged kwful nabob of 
the Carnatic. Nor is he in any degree a dependent ſovereign, 
except to the mogul emperor. Formerly the government of 
the Carnatic Payen Ghaut ſeems to have been ſubordinate to 
the nizam or foubah of the Decan. But no ſuch ſubordination 
now exiſts for, by force of a firmaund to the nabob from the 
mogul or emperor in Auguſt 1765, of a grant from the nizam 
to the nabob in November 1766, and of the treaty of February 
1768 between the nabob the nizam and the Eaſt India Compa- 
ny, the nabob's government of the Carnatic and of the countries 
dependent upon it became a ſettled inheritance in him and his 
family, releaſed from all dependence on the nizam and thoſe 
who may ſucceed to his ſituation. 1 
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THE relative fituation of the nabob to Great Britain and the 
Eaſt India Company is, as I underſtand it, to this effet.— He is 
an acknowledged ancient and favorite ally of the crown of Great 
Britain, and as ſuch has been both honored with letters from the 
king and his miniſters, and treated with by perſons holding an 
embaſſadorial character under letters patent of the crown; all of 
which more particularly appears, from the printed correſpond- 
ence, between the preſidency of Fort St. George and Sir John 
Lindfay in 1770 and 1771, and between the ſame preſidency 
and Sir Robert Harland in the latter year.— With the Eaſt In- 
dia Company he is doubly connected. Firſt he is connected 
with them, as an ally, in reſpe& to their powers of making 
treaties with the princes of Indoſtan and of the fovereignty they 
are in poſſeflion of over the northern Circars and over Bengal 
Bahar and Oriſſa. Secondly he is connected with the Eaſt In- 
dia Company, in- reſpect of the great jaghire he formerly granted 
to them, and of their factories within the Carnatic. I obſerve 
indeed in the letter from the crown to the nabob, dated the 
19th of May 1790, and counterſigned by lord Grenville as ſe- 
cretary of ſtate, that the company's tenure of their jaghire un- 
der the nabob's grants is treated as done away by the ſubſequent 
confirmation of the mogul emperor. But perhaps this may be 
an error. At leaſt Sir John Lindſay, whilſt acting as his majeſ- 
ty's ambaſſador to the princes of Indoſtan, held a different lan- 
guage ; for in his letter to the preſidency of Fort St. George, 
dated 22d June 1771, which was ſome years after the confirm- 
ation, he points out the grants of the jaghire as conſtituting the 
relation of tenure and dependency in the Company on the nabob. 


Wir reſpe& to the grievances, of which the nabob com- 
plains in his petition, they may be thus divided : — into thoſe 
prior to the year 1787, — and into thoſe of a more recent date. 

302 THE 


379 


380 


CASE ON, THE, PETITIONS - 


Tux grievances, of the former period are very numerous. As 
well as I am able to collect them, the chief topics are, that 
the Tanjore country, as being ſituate within the Carnatic Payen 
Ghaut is tributary to the nabob :—that the rajah of Tanjore be- 
came delinquent :—that with the concurrence both of the 


king's commanding officer and of the preſidency of Fort St. 


George the nabob made war upon the rajah and conquered 
him; but that the Eaſt India Company forced the reſtoration 
of the Tanjore country to the late rajah, after afliſting the 
nabob to ſubjugate it and being paid as his auxiliaries :— 
that the Eaſt India Company took for themſelves thoſe di- 
ſtricts of the Tanjore country, which the nabob whilſt in poſ- 
ſeſſion had redeemed from the Dutch: that the Eaſt India 


Company ſtripped the nabob of his right of having troops in his 


own country ;—that the Eaſt India Company broke his privilege 
as a ſovereign, by the proceſs of their law-court even within his 
reſidence :—that, though he is ſovereign of the Carnatic, they 
involved it in a war without his conſent, and forced him to pay 
part of the expence :—that they then made peace for the Car- 
natic without ſo much as mentioning him the ſovereign in the 
treaty, and aggravated this inſult by naming ſome of his vaſlals 
and ſecuring their intereſts :—that though the war was not the 
nabob's, he aſſigned his revenues into the Company's hands to- 
wards maintaining it ; but that this was done for a limited time 
and upon conditions ; and that they infringed the terms of this 
aſſignment, and uſurped his whole authority: that in the laſt 
treaty of peace between Great Britain and France there was a 
ſtipulation for obtaining for the French the ceſſion of ſome ter- 
ritories in the Carnatic, ſo expreſſed as to imply the neceſſity of 
it's being done through the nabob ; but yet that the prefidency 
of Fort Saint George delivered conſiderable diſtricts to the 


French without the nabob's conſent :—that, on reſtoring the 
nabob's 
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nabob's country and revenues to him in 1785, the Eaſt India 
Company by requiring .him to pay twelve lacks of pagodas a 
year to his public and private creditors, and the preſidency of 
Fort St. George by demanding four lacks a year more for cur- 
rent expences, preſſed upon him beyond the ability of his coun- 
try ſo recently relieved from the devaſtation of war: that, under 
the ſubſequent orders from the Company, for proportioning the 
expences of defending the Carnatic between him and the Com- 
_ pany, a wrong eſtimate was made of his revenues, and ſo his 
proportion was advanced from four lacks of pagodas a year to 
nine lacks, which, with the. twelve -lacks a year to his public 
and private creditors, equalled his nett revenue in good times 
and far exceeded it in bad :—and that, on reſtoring to the na- 
bob his country, the diſtrict of Arni was unjuſtifiably withheld 
from him. 


THE more immediate injuries of which the nabob complains, 
thoſe ſince the beginning of the year 1787, are, —firſt a new 
uſurpation by the Eaſt India Company of his rights as lord pa- 
ramount over the Tanjore country ;—and ſecondly, and princi- 
pally, various infractions of a ſolemn treaty between him and 
the Company in that year, with a total aſſumption of his coun- 
try and government. 


THE amount of the firſt of theſe later complaints is, that the 
late rajah of Tanjore died in January 1787, without leaving any 
legitimate perſon of his family to ſucceed him ; and that it was 
therefore the right of the nabob as lord paramount to have the 
Tanjore country under his adminiſtration ; but that diſregarding 
the nabob's requiſition for this purpoſe, though mixed with 
offers of great advantage to the Eaſt India Company, they placed 
an illegitimate ſon of Pertaub Sing, the father of Tulajee the laſt 


rajah, 
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rajah, in the government of Tanjore, without either ſunnud of 
ſucceſſion or inveſtiture from the nabob. 


In reſpe& to the ſecond and principal ſubject of theſe later 
grievances, the nabob's petition in the firſt place ſtates, that, be- 
fore execution of the treaty of 1787, the Company's governor 
of Fort St. George Sir Archibald Campbell, in a public letter to 
the nabob, promiſed an abatement of two lacks of pagodas a 
year, if his revenue ſhould: prove unequal to the payment of the 
whole ſum of nine lacks of contribution ſtipulated by the treaty : 
but that the Company's ſervants refuſed to allow ſuch abate- 
ment, though the nabob offered to ſubmit his accounts to ſuch 
perſons as the preſidency of Fort St. George ſhould appoint. 
This allegation of the breach of a promiſe made with a view to 
the treaty of 1787 is followed with a ſtatement of four different 
infractions of the treaty itſelf; one of them amounting to a 
ſeizure of the whole of his country and authority. The allega- 
tions on this head ſeem to be to this effect. 1. That, by the 
treaty of 1787, in caſe of the want of rain or other unforefeen 
calamity, the nabob was to be allowed a deduction from his 
payments to the Company, to' the extent of the conſequential 
injury to his revenues: but, that notwithſtanding an unuſual 
drought of four ſucceſſive years, ſuch as had induced the Com- 
pany to make a remiſſion to the renters of their jaghire, the 
Company have refuſed to allow any deduction whatever to the 
nabob.-2. That by the treaty the nabob was to be furniſhed 
annually, with an accurate account, ſhewing how the nabob's. 
contributions to. the defence of the Carnatic were expended by 
the Company; but that three years and an half have paſſed 
without his being furniſhed with any account.—3. That, ac- 
cording to the 15th article of the treaty, whenever the Company 
ſhould negotiate on the intereſts of the Carnatic or it's depen» 

dencies, 
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dencies, the preſident of Fort St. George ſhould communicate 
the proceedings to the nabob, and the nabob was to be informed 
of all meaſures relative to war or peace with any of the princes 
of Indoſtan, ſo far as the intereſts of the Carnatic might be im- 
mediately concerned, and his 'name was to be inſerted in all 
treaties regarding the Carnatic : but that the Company have 
broken every branch of this ſtipulation, by negotiating and 
making treaties with the nizam and Mahrattas without commu- 
nicating with the nabob, and by even engaging the Carnatic in 
a war againſt Tippoo Saib without the nabob's participation. — 
4. That the government of Madras, after ſeizing the nabob's 
grain cattle and huſbandmen for the uſe of the Company's army, 
tranſmitted an unjuſt ſtatement of the accounts between him 
and the Company to the government general of Bengal, and by 
ſo making out a great balance againſt the nabob, influenced that 
government to give orders for the ſequeſtration of his country; 
and that, in uſurpation of his rights as nabob of the Carnatic, 
and in direct deviation from the treaty of 1787, which ſpecially 
provided the revenues of certain diſtricts as the ſecurity for ar- 
rears in the nabob's payments to the Company, the preſidency 
of Fort St. George executed the order from Bengal in the moſt 
rigorous manner, and by force of arms and with acts of great 
barbarity ſeized the adminiſtration of the whole of his country 
into the Company's hands, and have {o reduced him into the 
ſhadow of a prince. | 


Sven being the high deſcription of the perſon who petitions 
the two Houſes of Parliament, and ſuch being the political na- 
ture of the injuries he alleges, it is a delicate matter to conſult 
counſel upon. However I ſee no objection to pointing out, 
upon what grounds either houſe may both receive and act upon 
the caſe which the nabob ſubmits to the juſtice of the two 

n! Houtes 
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Houſes of Parliament; and therefore I ſhall: ſhortly ſtate, in 
what points of view it ſtrikes me, that it is competent to either 
houſe to engage in the conſideration of this nn buſineſs. 
TODA IC 
IN * firſt olace, 1 conceive, that the ſubjec by the nabbb! 8 
petition falls within the range of the conſiultive capacity of both 
houſes. It is one of their functions to adviſe the Crown on all 
great national concerns, on all affairs of ſtate. But I do not ſee, 
how it is poſſible to deny, that the matters ſtated by the nabob 
fall within ſuch a deſcription. If his complaints are well 
founded, they deeply affect the honor and: juſtice of the na- 
tion ; for the amount of them is, 'that a ſovereign prince, who 
is an acknowledged, nay, à favourite ally of the crown of 
Great Britain, has been grievouſly oppreſſed, even to the en- 
tire uſurpation of his country and government, by the groſs 
abuſe of powers entruſted to the Eaſt India Company, both by 
the Crown and by Parliament. Whether it is neceſſary or ex- 
pedient, more eſpecially during the pendency of the preſent 
war in India, to exert the conſultive power of the two houſes 
of Parliament over the preſent caſe, may be a ſubject of argu- 
ment depending upon a number of circumſtances.. But that the 
matter of the nabob's petition is one, upon which the two 
houſes conſtitutionally poſſeſs a diſcretion of adviſing the Crown, 
ſeems to me too plain to be at this time controverted. 


I THINK alſo, that the matter of the nabob's petition is 
within the /egi/latzve functions of the two houſes of Parliament. 
Upon inveſtigating the caſe, it is poſſible, that the injuries, 
which the nabob alleges, not only exiſt ; but that they are 
of ſuch a nature, as not to be capable of being wholly or 

- conveniently redreſſed without the ſtrong hand of 1 8 in- 
terpoſition. | 
Tzovcn 
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THrovucn'too the nabob ſues not for puniſhment of thoſe to 
whom he attributes the injuries he ſtates, but merely to have 
thoſe injuries redreſſed; yet it is poſſible, that the Houſe of 
Commons, examining the caſe, may ſee cauſe for exerting its 
power as the grand inqueſt of the nation, its power f impeach- 
ing; and bare poſſibility is enough to ſhew the competency of 
the Houſe of Commons in that reſpect. 


ConsiDERED therefore in theſe different points of view, the 
nabob's petition appears to me to contain ſubje& matter for the 
cognizance of either Houſe of Parliament; that is, for both 
Lords and Commons in their conſultive and legiſlative. capa- 
cities, and for the Commons alſo in reſpect of their power of 


impeaching. 


Bur in thus ſtating, why the matter of the nabob's petition 
is a ſubject within the functions of the two Houſes of Parlia- 
ment, I do not preſume to offer the leaſt intimation of opinion, 
as to the expediency diſcretion or propriety of . exerciſing thoſe 
functions. Much leſs muſt I be underſtood, as preſuming to 
offer the leaſt opinion upon the merits of the caſe ſtated in the 
petition, Whether it is neceſſary, that either Houſe of Parlia- 
ment ſhould interpoſe itſelf in favor of the nabob ; or whether 
his complaints of political injuries are well or ill founded ; are 
not I conceive points, upon which counſel could be expected 
to give an opipion, even though the neceſſary materials of infor- 
mation were within their reach... 


W1Tn reſpect to the objections againſt receiving the nabob's 
petition, ſeveral perhaps may occur, when the petition ſhall be 
offered to the Houſe of Lords through a peer in the uſual-way . 
of preſenting petitions. 
alt 3.D- Ore 
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Ov may be; that the nabob is a /overeivn' prince. ut ac- 
coding to ſeveral authorities; partigularly ſome caſes in the 
reign of James the firſt, ſovereigns of other countries, if they 
will ſo condeſoend, may fue in our courts of juſtice ; and if they 
may ſue in the courts of Weſtminſter Hall, furely they may ap- 
proach the two Houſes of Parliament as petitioners. Beſides, 
as the nabob ſtates his caſe, it is a fingular one: for, according 
to his petition, the Eaft India Company have wreſted from him 
all the powers of a ſovereign, and conſequently have leſt _ 
without the remedies an... Io to his high rank and offices 


ANOTHER objection may be, that the nabob AYP to addref 
himſelf to the Crown; and that it will be time enough for the 
two Houſes of Parliament to receive him as a petitioner; when 
it appears, that the King's miniſters have declined to hear his 
grievance or to redreſs them. But this ſeems to me rather an 
objection to the immediate acting of the Houſe of Lords upon 
the petition, than to their receiving it: and under this diſtine- 
tion probably the nabob's petition has been received by the 
Houſe of Commons. Whether the nabob has applied in vain to 
the Crown for relief; and whether the Crown has declined in- 
terpoſing under the impreſſion, that the nabob's complaints are 
not well founded, or becauſe redreſs cannot be effectually given 
by the executive power {ingly or for other reaſons ; are ſubjects, 
which will, as I humbly conceive, come properly into conſider- 
ation, when any motion ſhall be made in either Honſe of Par- 
liament for a committee to inquire into the grievances repre- 
ſented by the nabob or for any other mode of cxanyning « or re- 


dreſſing them. 


Ir may alſo be obje ted, that the complaints of the nabob 
ought to be conveyed, either through the Eaſt India Company, 
1 or 
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or through thoſe who have the government of our Eaſt India 
poſſeſſions for the publig and the Company.—But it ſeems a 
full anſwer to this objection, that the Eaſt India Company, and 
all thoſe who under acts of Parliament and Charters either ex- 
erciſe or controul their powers of government, are the very per- 
ſons, againſt whom the nabob directs his complaints. It ſhould. 
be conſidered alſo, that, according to the nabob's repreſenta- 
tion, the Eaſt India Company and their governors and councils 
in Indoſtan have been already applied to and have peremptorily 
refuſed: all 'redreſs. Further it is not entirely to be forgotten, 
that, by the commiſſion of the Crown, under which Sir John 
Lindſay acted in 1770, and by the commiſſion to his ſucce ſſor 
Sir Robert Harland, and alſo by the manner of executing both 
of thoſe commiſſions, the nabob was in ſome degree encouraged 
even to treat with the Crown independently of the Eaſt India 
Company, to ſecure the obſervance of his rights as nabob of 
the Carnatic. I ſhould not be thus particular in obſerving 
upon this objection to the nabob's conveying his wiſhes or 
complaints to the Crown, except through the Company and its 
governments in India; if I did not perceive, that the letter from 
the Crown to. the nabob, which I have before referred to as 
dated in May 1790 and counterſigned by lord Grenville, was 
not ſo pointed in diſſuading every other medium. 


IT may alſo be objected againſt receiving the nabob's petition, 
that he has already made his complaint of the Eaſt India Com- 
pany the ſubject of a ſuit in Chancery againſt them and that 
this ſuit is {till depending (a). But I conceive it to be a proper 


(a) See the caſe of the NaBoB OF THE CARNATIC , the EAST INDIA COMPANY, . 
in Bro. Cha, Caf, vol. iii. p. 294, and vol. iv, p. 180, and Veſ. jun, vol. i. p. 371, 


and vol. ii. p. 56. 
3 D 2. anſwer 
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.anſwer to this objection, that the nabob's bill in Chancery is 
confined to the pecuniary account between him and the Com- 
pany; and that the political injuries, he complains of to the 
two Houſes of Parliament, are as much out of the relief he 
ſues for in Chancery, as they are Wan the powers of that 
juriſdiction. 


Tux only other objection, which occurs to me as likely to be 
made to receiving the nabob's petition, is the pendency of the 
important war in which the Eaſt India Company is engaged 
with the ſultan Tippoo Saib. But this, at the utmoſt, ſeems 
to me a mere argument againſt the expediency of immediately 
inveſtigating the nabob's complaints. If the complaints relate to 
a ſubject within the cognizance of the two Houſes of Parlia- 
ment, the war with Tippoo Saib will not alter the nature of 
that ſubjet, though it may be intitled to have ſome effect in 
fixing the time of inquiry. 


Having now ſtated every thing, which at preſent occurs as 
.proper to come from me .on the ſubject of the nabob's petition 
to the Houſe of Lords, I have only to requeſt, that my imperfect 
review of and remarks upon it may be communicated to the 
other gentlemen who are counſel for the nabob, in order to re- 
ceive ſuch correction or addition as they ſhall think neceſſary. 


F. H. 
4 13. April 1792. 


FUR- 
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FURTHER OPINION. 


I nave conſidered the obſervations, made by Mr. Macpher- 
ſon (5), on the opinion lately written by me in reſpe& to the 


petition of the nabob of Arcot to each of the Houſes of Par- 
lament. 


Tur remarks of Mr, Macpherſon oblige me: for I wiſh to 
have my errors corrected ; and on the ſubje& in queſtion he is 
particularly qualified to point them out. 


I po not recolle& having ſeen a copy of the firmaund from 
the Mogul emperor, which Mr. Macpherſon conſiders as making 
the nabob ſovereign of the Carnatic in a manner wholly inde- 
pendent. The firmaund of the 26th of Auguſt 1765, to which 
my opinion refers, is ſhortly recited in the treaty of the 23d of 
February 1768, between the nabob the nizam and the govern- 
ment of Fort Saint George: and from that recital, I had con- 
ceived, that the grant was not ſo extenſive in its operation, as 
to ſeparate the Carnatic from being a part of the Mogul empire, 
but was only meant to create an immediate tenure of the court 
of Delhi, and ſo to terminate the dependency upon the decan. 
But perhaps if I was to ſee the grant thus recited or the fir- 


(3) The late James.Macpherſon Eſquire, who was agent for the Nabob in England, 
and was underſtood to have ambaſſadorial powers. 
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maund on which Mr. Macpherſon founds himſelf, I might find 
reaſon to adopt his conſtruction. 


Wir reſpect to my calling the connection of the Eaſt India 
Company with Bengal Bahar and Oriſſa a ſovereignty, I did not 
mean to uſe the phraſe in its pure and perfect ſenſe. I am 
aware, that the formal title, by which the Eaſt India Company 
hold thoſe three provinces, is their being dewans under grant 
from the Mogul emperor; and that the civil government of 
thoſe: provinces is at leaſt nominally in the nabob of them. 
Therefore on this point probably Mr. Macpherſon and I ſee the 
relative ſituation of the Company in the ſame way. 


Wir reſpe& to the Company's great Jaghire in the Car- 
natic, there is not any thing contained in my opinion excluding. 
the nabob's civil and criminal juriſdiction over the inhabitants. 
At the ſame time I confeſs, that I was not aware of his ſill 
having ſuch a juriſdiction, | 


I CERTAINLY did not mean to convey an idea, that a repre- 
ſentation of his highneſs the nabob of Arcot was not received by 
the king.in 1789: for it had been explained to me, that in that 
year a repreſentation of the grievances prior to its date was de- 
livered to his Majeſty, and I had before me the King's letter in 
anſwer and my opinion refers to it. 


I AGREE with Mr. Macpherſon, that, from the peculiar ſitu- 
ation of the nabob and the Company, in conſequence of the 
powers intruſted to the latter by Parliament, ſubject in the 
exerciſe to the Board of Controul, a ſtrong argument ariſes for 


- the 


OF THE NABOR OF THE CARNATIC, 


the neceſſity of a parliamentary interpoſition, But I was far 
from overlooking that topick, In truth, there are various 
other topicks of argument, which are not touched upon in my 


opinion ; but which yet are very fit to be attended to by the 


members of both Houſes, and in the courſe of my firſt opinion 
I have hinted to that effect, 


F. H. 
26. April 1792. 


THE END. 
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AP PE N:D-I X. 


No. I. 


ExTRAC from @ CasE and ARGUMENT on the LasT WILL of 
the late PETER THELLUSSON, ESQUIRE, by the Author of the 
Three Arguments againſt that Will now printed ;—con/ifting of 
the INTRODUCTION and the CASE STATED.. 


INTRODUCTION. 


1 laſt will of the late Mr. Thelluſſon preſents a very ſingular 
ſubject for the conſideration and deciſion of Engliſh judicature, 
Our courts of juſtice have often been called upon to reſiſt and coun- 
teract ſchemes for unduly preventing the alienation. of property, and 
for introducing a perpetuity of entail. But the ambition of inter- 
dicting all expenditure, even of the income, from an overgrown for- 
tune, till it ſhall have accumulated into a landed fortune of millions, 

and of making the deviſees of ſuch accumulated wealth uncertain 
till the very moment the accumulation. is appointed to ceaſe, ſeems 
to have been in great meaſure reſerved to diſtinguiſh the aſpiring and 
ingenious avarice of Mr. Thelluffon: and from the fate of his grand 
teſtamentary arrangement for this vain and oftentatious purpoſe, it 
will probably be aſcertained, whether the policy of the law of Eng- 
land is not as adequate to diſappoint monſtrous projects of accumu- 
lation, as it has hitherto proved to limit the exceſs of entails, and 
to obſtruct the eſtabliſhment of perpetuities. 
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When [I was firſt conſulted on the extraordinary truſts, to which 
Mr. Thelloffon's laft wilt devotes his very immenſe refiduary fortune, 
1 was ſtruck with the novelty of the caſe in ſome points of view; and 
I foreſaw the great diſadvantage, under which his family would be, 
in conteſting thoſe truſts, from the conſequential want of direct pre- 
cedents to aſſiſt judicial deciſion, It therefore bec me to be ex- 
tremely cautious in forming my opinbn. Thoſe of the Thelluſſon 
family, who are deeply intereſted againſt the grand truſt of accumu- 
lation, and who honoured me with their confidence, had a right to 
expect great anxiety to aſſiſt them profeſſionally in a buſineſs of ſuch 
magnitude of value. Excluſive allo of The juſt demands upon me as 
one of their counſel, I was ſo diſguſted with the teſtator's unfeeling 
excluſion of all his children and grand-children, without ſparing even 
iſſue in the womb at his death, as, fo feel zealous to extricate his 
family from the effects of his unnatural project. But then on this 
very account it was proper, that I ſhould be the more on my guard in 
expreſſing my ſentiments; leaſt my prejudices, againſt the grand refi- 
duary bequeſt, for its extreme harſhneſs, ſhould make me blind to 
the arguments in favour of its legality, and ſo betray me into encou- 
raging an ill- founded hope of victory, over a teſtamentaty difpoſttion, 
which, however odious, might not fall within any principle of judicial 
condemnation. | 

However, notwithſtanding theſe checks n me, I avowed my 
doubts—whether the truſts, which Mr. Thelluſſon's will creates of 


his reſiduary eſtate, that is, of the great bulk of his princely fortune, 


were not a nullity ;—and whether, from this failure of the truſts, his 
reſiduary eſtate, both real and perſonal, is not in effect devolved upon 
his family, in the 1ame way, as if he had died inteſtate. 

In thus queſtioning the legality of the late Mr. Thelluſſon's great 
reſiduary bequeſt, I ſtated various grounds upon which the truſts of 
it appeared to me attackable. But I endeavoured to be as brief and 
general in the ſtatement, as was conſiſtent with being intelligible; and 
with that view I repreſſed my ardour to ſubdue an odious precedent of 
teſtamentary diſpoſition. Sometimes anxious length of opinion gene- 
rates ungracious comments inſtead of thankful acknowledgments. 
Sometimes, the more zealous a profeſſional perſon is in his firſt ſer- 


vices, the more unneceſſary be 1s deemed afterwards. There was a 


time when I would not have liſtened to ſuch truths. But too fre- 
quent experience of their importance at length forces me to be ſome- 
what mindful of them; and under their influence, I was become 
fearful of erring by being over explicit; and I was prudentially careful 
to avoid the imputation of doing more than was either expected or 
wiſhed for. I 

But 


Bat though I ſtudied ſhortneſs of expreſſion in anſwering the caſe 
upon the will of the late Mr. Thelluſſon, there was enough ſtated, 
to lead to all or moſt of the topicks, which influenced my ee 
againſt the great reſiduary truſt. Therefore I had the ſatisfaction of 
knowing, that ſomewhat like an outline of my impreſſions was com- 
municated; and that fo the immediate object of conſulting me was 
as ſufficiently accompliſhed, as could be expected in the form of opi- 
nion from my means of information. 

In this ſtate of the buſineſs there was an opportunity of ceaſing to 
claim my profeſſional aſſiſtance in the buſineſs; and I am not unaware, 
that from the talents and learning of the other counſel conſulted, m 
further ſervices might have been ſafely diſpenſed with. | 

But it was not thought fit ſo to treat my firſt efforts againſt the 
will in queſtion. On the contrary, thoſe intereſted to ſet afide the 
great reſiduary truſt of the will, and their ſolicitors, not only in the 
moſt handiome terms evinced a defire of continuing confidence in me, 
but anxioudly folicited the fulleſt expreflion of my ideas in the form 
of a written argument. | 

Accordingly I have adventured upon ſuch an undertaking, under 
the impreſſion and hope, that my labours in the firſt inſtance, how- 
ever unſucceſsful they ſhall be, may, when the buſineſs ſhall be ripe 
for difcuſſion in the proper forum, prove in fome degree ſubſidiary to 
thoſe capable of far ſuperior exertion. If I ſhall adminiſter uſeful 
matter to be worked upon by their higher energies, I fhall conſider 
myſelf as having fulfilled the purpoſe expected from me. | 

Thus engaged in this buſineſs, I ſhall proceed to ſtate and argue the 
caſe without any further introduction. 


THE CASE STATED. 


The caſe on the laſt will of the late Mr. Thelluſſon, under the im- 
preſfion, that the purpoſe, of arguing the validity of the truſts created 
of his reſiduary eſtate real and perſonal, renders it convenient to 
include ſome ſhort account of his fituation and character, and to 
ve the outline of the whole will, may be thus ſtated. 

The late Mr. Thelluſſon was born at Paris in the year 1735; but 


may be conſidered legally as born a ſubject of the republic of W. 
3 5,” 


xz 
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his father being at the time Miniſter from that republic to the court 


of France. He came over to England about the year 17 , when he 
was 1n his year. He ſettled in Londan as a merchant, and was 
naturalized by Act of Parliament in 17. He began here with a 
fortune ſuppoſed to be about £.10,000. Many things concurred, to 
diſtinguiſh him as a commercial perſon, and to infure his acquiſition of. 
great wealth. He had an underſtanding of compaſs, acuteneſs, quick- 
neſs, and diſcrimination. His knowledge of commerce was deemed 
extenſive and profound. His induſtry in the application of his talents. 
and information to mercantile affairs was continual. He poſſeſſed and 
exhibited a ſpirit of enterprize in his undertakings: but it was cor- 
rected by a penetrative caution and a ſolid judgment. His thirſt for 
money. was unquenchable ; and 2 ſo to abſorb his feelings, as 
to render them in great meaſure ſubſervient to the acquiſition of it. 
His œconomy therefore was ſevere and ny But with all his. 
avarice he did not quite anſwer the deſcription of one, qui non pofſe- 

dit divitias, fed divitiis pofſeſſus e: for, though he was for many 
purpoſes rather a ſlave to wealth than the poſſeſſor of it;; 2 neither 
in his ſtile of living, nor in the management of his ily and 

domeſtic concerns, did he uſually eondeſcend to that coarſe v 
and ungentlemanly ſordidneſs, which ſome miſers practiſe. In truth 
his avarice for the moſt part was of the higher order, and. in ſome: 


reſpects aſſumed a dignified mein. His conſtitution of body was 
naturally robuſt; and he was too temperate to injure it by any exceſs. 


The reſult of all this was a proſperity in the commercial line almoſt 
unexampled. | | | 


At the time of making his laſt will, which was in April 1796, the 


fate of his family and fortune was to this effect. 

Some time after having ſettled in England,. he married Miſs Ann: 
Woodford. This Lady, of whoſe merits his will with all. its faults 
bears ample teſtimony, was living. By her he had living three ſons. 
and three daughters. The three ſons were ſettled together in partner- 
ſhip as merchants in the houſe in London, from which their father 
had recently retired; and were proſecuting the fame extenfive com- 
merce. All three of the ſons had married moſt reſpectably with the 
full approbation of their father. The eldeſt and ſecond ſons bad. 


rue; the former three ſons and two daughters; the latter two-daugh- 
ters; and both had a proſpect of more iflue. The third ſon was but 


recently married. All three of the ſons, a little before the date of 


Mr. Thelluffon's will, were become Members of the Britiſh Houſe 


of Commons; and there was reaſon to preſume, that his pride was 


not a little gratified at a circumſtance remarkable for any father, and 
much more ſo for a father of foreign birth and of a foreign family, 


and. 
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and only become a full ſubje& of Great-Britain by an act of natura- 
lization. Of the three daughters of Mr. Thelluſſon, two were of age; 
and the eldeſt was married to the Honourable Mr. Auguſtus Phipps, 
a younger brother of Lord Mulgrave. prints 
In reſpect to the fortune of Mr. Thelluſſon, it may be ſufficient 

here to mention, that notwithſtanding very conſiderable proviſions 
advanced for his three ſons, amounting according to the ſtatement of 
his will to nearly £.16,000. a piece, and notwithſtanding the portion 
he had advanced to his eldeſt daughter on her marriage with Lord 
Mulgrave's brother, the aggregate of Mr. Thelluſſon's real and per- 
ſonal eſtate probably amounted in value to ſome ſum about ſeven 
hundred thouſand pounds. I ſay probably: becauſe ſo it hath been 
eſtimated ſince his death; and no circumſtance appears to have oc- 
curred to cauſe any material encreaſe between the date of his will 
and the time of his death, which was little more than the interyal of 
a year. 

"Thus ſituate in family and fortune, and being above the age of 
fixty, and in the moſt perfect health, and at lea ſeeming to be on 
terms of the moſt affectionate amity with all the near relatives I have 
deſcribed, the late Mr. Thellufſon made the eccentric laſt will, which 
E now in queſtion, | 


Tux will bears date the ſecond of April 1796. 


Ihe firſt part is chiefly taken up with making proviſion for his 


Lady. For this purpoſe he firſt gives to her 300 guineas payable in ten 
days after his death. He then bequeaths to her all the wines and 
liquors at his capital meſſuage at Plaiſtow near Bromley in Kent, and 
all the corn, hay and ſtraw, in the buildings and ftack-yards, and all 
the jewels, watches and trinkets, in her poſſeſſion and cuſtody. 
Theſe bequeſts to his wife are followed by a legacy of 300 guincas 
a-piece, to three gentlemen, who are made truſtees throughout the 
will, namely, his brother-in-law the Reverend Matthew Woodford 
Archdeacon of Wincheſter, James Stanley Eſquire Barriſter at Law, 
and Emperor John Alexander Woodford Eſquire : but this is ex- 
plained to be an acknowledgment for their trouble. —Next, he gives 
25 guineas a- piece for a ring to Mr. Lear and Mr. Handaſyde, with 
whom, after retiring from his general mercantile buſineſs, the teſtator 
continued to have a ſugar concern: but theſe rings were given con- 

a dlitionally; 
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ditionally ; that is, if, they were in partnerſhip with him at his death. 
— Then, after giving half a year's wages to all his ſervants ; the tet- 
tator reſumes the conſideration of his wife, by deviſing his capital 
meſſuage at Plaiſtow, with its lands, gardens, appurtenances; and 
with the linen, houſehold furniture, glaſs, china, pictures (except 
ſome family pictures afterwards ſpecifically bequeathed) books, 
horſes, cattle, carriages, harneſs, carts, waggons, ploughs and im- 
plements of huſbandry, or belonging to his gardens and hot · houſes, 
which ſhould be in or upon the premiſes at Plaiſtow, to Meflrs. 
Matthew Wogdford, James Stanley and Emperor John Alexander 
Woodford, their heirs and aſſigus upon various truſts for Mrs. 
Thelluſſon and other purpoſes. The firſt truſt is to permit his wife 
Mrs. Thelluſſon to enjoy during - ſuch of her life as ſhe ſhalt 
continue his widow : and this is mixed with a direction, that ſhe ſhall 
have the uſe of 1,400 ounces of plate, which in a ſubſequent part 
of the will are given amongſt his three ſons upon her death or ſecond 
marriage, and with a declaration that the proviſions for her by this 
will are to be in bar of dower. But upon her death or marrying 

in, the will directs the truſtees, to ſell all the property at Plaiſtow 
{o deviſed in truſt, and to carry the money from the fale to the 
account of his reſiduary perſonal eſtate. —Then the will gives direc- 
tions, for ſecuring out of the dividends of £ 22,000, Bank Stock and 
by £ 600 a year Long Annuities, a neat yearly income of / 2,140, 
for Mrs. Thelluſſon during her life.—But this income is made re- 
ducible to 4 300 Long Annuities and the intereſt of £ 5,500 Bank 
Stock in caſe of her marrying again. a? "i 

Theſe proviſions for the wife of Mr. Thelluſſon, which conſtitute 
all the bequeſts in her favour, except an annuity of 100 liyres-for.her 
life in the French Funds, are accompanied, with a bequeſt of {22,000.. 
Bank Stock and Z 600. a year Long Annuities, ſubje& to her life in- 
come out of thoſe funds, amongſt his three ſons and his three 
daughters. It is a complication, of bequeſts in the arrangement. 
But the ſubſtance is, that tho ſum of 4000. à piece is given out 
of the Bank Stock to his three ſons; that the 600. a year Long 


Annuities and J 4,500. of the Bank Stock are equally appropriat 


amongſt his three daughters; and that the ſum of Z $2590. reſidue of 
the will of Mrs. 

uſſon amongſt the ſons and daughters and their iſſue, and in 
default of appointment equally amongſt ſuch of them as ſhould ſur- 
vive her and the iſſue of ſuch as ſhould be dead. * 
Having thus provided for his wife, and diſpoſed of the property 
at Plaiſtow and ſettled the £ 22,000. Bank Stock and /'600. a year 
Long Annuities upon her and the fix children, the teſtator proceeds 
2 to, 


APPENDIX, NO. I. 


o 


to give other legacies to his three ſons. —Theſe are C 1,600. to Mr. 
Peter Iſaac Thelluſſon his eldeft ſon, | to make the money already 
advanced to him / 23,000. with a ſmall annuity on his life in the 
French Funds: C 7,600 to Mr. George Woodford Thelluſſon the 
ſecond fon, to make up £ 23, ooo. to him in the ſame manner, with 
a ſmall annuity in the French Funds'on his life : and £ 7,600. to Mr. 
Charles Thelluſſon the youngeſt ſon, to make up L 23,000. to him, 
with £ 100. on his life in an Iriſh Tontine. 

_ Theſe legacies to the three ſons are followed by long proviſions 
arranging a ſettlement of the before-mentioned / 4,500. Bank Stock 
and / 600 a year Long Annuities in three equal proportions upon 
his three daughters and their ifſue, and by a legacy of ( 12,000. 
a piece in truſt for the two unmarried daughters, with various reſtric- 
tions, and limitations to prevent their marriage without conſent of 
his wife and executors, and to ſecure a ſettlement of the legacies of 
L 12,000. and alſo in the caſe of ſome events to carry over great part 
of theſe proviſions for the daughters to the great Tweeping fund of 
the teſtator's reſiduary perſonal eſtate. | 

Then the will bequeathes £ 100. Iriſh Tontine to the eldeft 
daughter, and various life annuities in the French funds amongſt her 
and her two ſiſters; and it appropriates other life annuities in the 
{ame funds, for his ſon, the eldeſt ſon of Mr. Peter Iſaac 'Thel- 
luſſon, and for two nephews-in-law, ſons of Colonel Woodford by 
the Duke of Gordon's ſiſter, * the Counteſs Dowager of Weſt- 
moreland. 

The teſtator's next bequeſt is of his houſe and warchouſes in 
Philpot-lane, London, where he had long carried on his buſineſs as a 
merchant, and where at the time of his will his three ſons were 
carrying on the ſame bufineſs in partnerſhip. It is a property of 
conſiderable value; and he gives it to the three truſtees before men- 
tioned, on truſt to permit his three ſons to carry on their buſineſs for 
ſix years from his death. If they continue in buſineſs to the end of 
that time, the property is in effect given amongſt them abſolutely. 
If they ſhould all quit buſineſs before the expiration of ſix years, the 
truſt is to ſell the property, and the money — the ſale is added to 
his reſiduary perſonal eſtate. His anxiety, that his ſons ſhould never 
quit buſineſs, is expreſſed with a pathos almoſt ludicrouſly extra- 
vagant : for in adverting to ſuch an event within the fix years, he 
adds in a parentheſis * which I moſt earneſtly hope and pray to 
God will never be the caſe.” _ 

From his Philpot-lane property, the teſtator paſſes over to the 
making ſome arrangement, as to the income of two eſtates in Mont- 
ſerrat and Grenada, which he and the repreſentatives of a Mr. Coſ- 
B . lart 
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ſart held in partnerſhip, and of which the teſtator's ſhare was fifteen- 
fixteenths; and and alſo as to 4 250. Long Annuities belonging to 
the ſame partnerſhip. - + | 8: P, , e air 

Having advanced thus far in his diſpoſitions, the teſtator makes a 
pauſe; and ſo forgets the feelings of a parent, as to introduce a 
moralizing ſneer at the expence of his three ſons, and ſo to pre 
them as it were for the ſhock of the ſucceeding diſinherifon of them 
and their children from the great body of his vaſt fortune. It is in 
theſe words. The proviſion, which I have made for my ſaid three 
* ſons, and the very great ſucceſs they have met with, will be ſuf⸗ 
„ ficient to procure them comfort; and it is my earneſt wiſh and 
« defire, that they will avoid oftentation vanity and pompous ſhew, 
as that will be the beſt fortune they can poſleſs.” * 

This unbecoming infinuation againſt his three ſons is followed with 
petty legactes of £ 105. a piece for the benefit of his two nephews-in- 
law, ſons of Col. Woodford and Lady Weſtmoreland, and fo fettered 
by a proviſion of accumulation, and ſo contingently carried into the 
gulph of his reſiduary truſt, as to loſe great part of their little 
'value. | | Heli: 1 

There next follow various legacies of rings, particularly rings each 
of the value of £ 50 to his three daughters-in-law the ladies of his 
three ſons, and to his ſon-in-law Mr. Auguſtus Phipps. Theſe are 
juſt ſufficient to ſhew, that the teſtator thought theſe relatives intitled 
to ſome remembrances. Conſidered alſo as legacies in that form, 
they are, it muſt be confeſſed, handſome : indeed much more ſo than 
could be ſpared by the ſordidneſs of the vulgar ſpecies of avarice. 

Then there is a legacy of 1000. to his executors in truſt for a 
brother of the teſtator in Switzerland for his life, and afterwards for 
ſome nieces there ; but ſtill with an eye to the favourite fund of the 
teſtator ; for if all the nieces ſhould die in his brother's life time, 
the legacy 15 made to fink into the teſtator's reſiduary perſonal 
eſtate. 8 | 2 

After this ſparing remembrance of his foreign relatives, the teſtator 
introduces ſome legacies to his three ſons, and his eldeſt grandſon; ſuch 
as, though nothing in a pecuniary point of view, are yet otherwiſe not 
wholly inexpreſſive of parental amity and family affection. Thoſe to Mr. 
Peter Haac Thelluſſon the eldeſt fon are. the large picture of the teſta- 
tor's father by Rigaud,—the-large picture of the teſtator's mother by 
Largillere,—all other his family pictures except what are afterwards 
mentioned, —his father's buſt in marble,—his gold ſeal with the family 
arms,—the gold ſnuff- box; which Lewis the Fifteenth gave to the teſta- 
tor, containing the portrait of his ſon the Dauphin father of Lewis the 
Sixteenth, - the ſilver medal copy of the gold one given to the teſ- 
tator's father by the city of Geneva, —and the ſilver 8 and 
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falver given to him by that city with the Geneva arms upon them. 
The articles given to the three others are,—a picture of the father of 
the teſtator at his ſeat at Brodſworth to the — ſon Mr. George 
Woodford Thelluſſon. — a gold watch by Mudge with three ſeals to Mr. 
Charles Thelluſſon the third ſon,—and the teſtator's ſmall gold watch 
to his eldeſt grandſon John Thelluſſon. 

But theſe little mementos of parental affection are immediately 
followed, with a further preparation for the grand blow the tel- 


tator meditated againſt all his family, This ſecond notice of the 


projected harſnneſs towards them is conveyed through a bequeſt, 
which is chiefly of articles at the teſtator's ſeat at Brodſworth in 
Yorkſhire, where his principal real eſtate was ſituate: for he be- 
queaths the remainder of his plate, with his books, china, linen, 
wines, and the remainder of his pictures, and all the furniture at 
Brodſworth, to be fold, and the money from the ſale to be carried 
to the grand reſervoir of his ambitious avarice, his reſiduary eſtate ; 
but qualifies the bequeſt with the Ggnificant exception of ſuch part 
of the things fo given, as his truſtees ſhould © think neceſſary to be 
kept for the purpoſe of receiving any of them or of his ſons who 
* ſhould chuſe to ſpend a little time there occaſionally.” 

Having thus the ſecond time broadly hinted at ſome extraordinary 
unkindneſs towards his family, the teſtator at length fully diſcloſes 
his vain and ungenerous purpoſe in the following manner. 

He begins with deviſing all the manors lands and hereditaments 
in Yorkſhire which he had purchaſed of Lord Kinnoul and others, 
and all his manors lands and hereditaments for the purchaſe of which 
he had contracted in writing, and all other his real eſtates whatſoever 
and whereſoever, to the three truſtees already named, ſo as to veſt 
the legal fee ſimple in them upon the truſts after mentioned, The 
deviſe is thus expreſſed: 

] give and deviſe all my manors or lordſhips meſſuages lands tene- 
“ments and hereditaments, ſituate at Brodſworth Marr and Ham- 
« pole in the county of York, purchaſed by me from the Right Hon. 
„ the Earl of Kinnoul ; and alſo my other freehold manor meſſuages 
lands tenements and hereditaments, purchaſed by me from William 
Crowther Thomas Bradford and the widow Ducket, ſituate near 
« Hampole and in the ſeveral pariſhes Adwick Thorp and Owſton 
« near Doncaſter in the ſaid county of York : and alſo the advowſon 
« right of patronage and preſentation of and to the church of Marr 
in the ſaid county; and all the meſſuages or tenements lands 
hereditaments and premiſes, for the purchaſe whereof reſpectively 
„ have made and entered into any contract or contracts in writing, 
„together with the benefit and advantage of ſuch contract and 


contracts reſpectively; and all other my real eſtate whatſoever and 
B 2 * where- 


R 


ce whereſoever ; unto and to the uſe of the ſaid Matthew Woodford 


«© James Stanley and Emperor John Alexander Woodford their heirs 


and aſſigns for ever, upon the truſts and to and for the intents 
“ and purpoſes herein after mentioned of and concerning the ſame.” 
It is obſervable, that this deviſe of the teſtator's real eſtate is ex- 
preſſed without any exception whatever. But without doubt it 
muſt be underſtood to be fubject. to the previous ſpecific arrange- 
ments of the teſtator's eſtate at Plaiſtow near Bromley and his houſe 
in Philpot-lane London, and his plantations in Montſerrat and 
Grenada. | * 
Immediately after the deviſe of the fee of the real eſtates, there is 
the following bequeſt of all the reſidue of the teſtator's perſonal eſtate 
to the ſame truſtees, under a direction to convert the whole into 


money, and to inveſt ſuch money-in the purchaſe of freehold lands 


and hereditaments in fee fimple in England, and of copyholds of 
inheritance there not exceeding the proportion of one-fourth of the 


whole. , . 
« And as to for and concerning all the reſt reſidue and remainder 


of my perſonal eſtate of whatever kind and condition the ſame be, 


« 


as well that which I may be poſſeſſed of at the time of my de- 
ceaſe, as alſo ſuch of the ſaid ſeveral ſums as are in the events and 


* 


e on the conditions herein before- mentioned expreſſed ordered and 
directed to ſink into ſuch reſiduum, I give and bequeath the ſame 


and every part thereof with the appurtenances, unto the ſaid Matthew 
«Woodford James Stanley and Emperor John Alexander Woodford 


* their executors adminiſtrators and aſſigns, upon truſt and to the 


« intent and purpoſe, that they the faid Matthew Woodford, James 
„Stanley and Emperor John Alexander Woodford and the ſurvivors 
and ſurvivor of them and the executors adminiftrators and affigns 


of ſuch ſurvivor, do and ſhall as ſoon as conyemiently may be 


« after my deceaſe, lay out and inveſt the fame, converting ſuch 


parts thereof into money as ſhall not conſiſt of money, and calling 
in ſuch money as ſhall be placed out on ſecurities, in their or his 
© own names or name, in the purchaſe of freehold lands tenements 
* or hereditaments of inheritance in fee fimple, or of copyhold 


c eſtates of inheritance in that part of Great Britain called England, 
« ſo that ſuch copyhold eſtates do not exceed one-fourth in pro- 
portion of the whole of the premiſes ſo directed to be purchaſed: 


« as aforeſaid, but upon the truſt and for the intents and purpoſes. 


« herein after- mentioned expreſſed and declared of and concerning 


C 
Having thus veſted the legal fee of all his Yorkſhire manors and 


eſtates and his reſiduary real eſtate and his reſiduary perſonal eſtate 


in. 
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in the three truſtees, and directed them to inveſt all his reſiduary 
perſonal eſtate in the purchaſe of lands in England, the teſtator pro- 
ceeds to unfold his ſcheme, to be an excluſion of all his exiſting 
iſſue, for the ſake of accumulating three fortunes, each of unexampled 
magnitude, to aggrandize three | Frome and remote male deſcendants, 
or in caſe of there being only one of the given deſcription when the 
period of accumulation ſhould ceafe and the time of enjoyment 
ſhould commence, to concentre the whole of the immeaſurable 
accumulation in ſuch fingle individual. 

The teſtator opens this his grand project, with eſtabliſhing a truſt 
preventive of all expenditure whatever during a number of lives, 
which, on the moſt reſtrictive conſtruction of the language, promiſe 
a period of accumulation for ſixty years or more, and leave a poſh- 
bility of its laſting for above a century. This part of the plan is thus 
expreſſed. | 

And I declare and direct that the ſaid Matthew Woodford, 
James Stanley and Emperor John Alexander Woodford, their heirs 
and afligns, ſhall ſtand and be ſeized of my ſaid manors or lord- 
* ſhips meſſuages lands tenements and hereditaments and real eſtate 
* herein before to them deviſed, and of and in the ſaid freehold 
*-and copyhold eſtates herein before by me directed to be purchaſed 
as aforeſaid, upon the truſts and to and for the intents and pur- 
* poſes herein after-mentioned expreſſed and declared of and con- 
« cerning the ſame, (that is to ſay,) upon truſt that they the ſaid 
„Matthew Woodford James Stanley and Emperor John Alexander 
«© Woodford, and the ſurvivors and ſurvivor of them, and the heirs 
and aſſigns of ſuch ſurvivor, do and ſhall {from time to+ time 
« during the natural lives, of my ſaid ſons Peter Iſaac Thellufſon, 
George Woodford Thelluſſun, and Charles Thelluſſon ; and of 
« my grandſon John Thellufſon jon of my ſaid Jon Peter 
Jade Thelluſſon ; and of ſuch other ſons as my ſaid ſon 
« Peter Iſaac Thelluſſon now has or may have; and of ſuch iſſue, 
« as my ſaid grand/on John Thellufſon may have; and of ſuch Hie, 
« as any other ſons of my ſaid ſon Peter Tfuac Thellufſon may 
« have; and of ſuch ſons as my ſaid ſons George Woodſord Tei- 
« lion and Charles Thellufon may have; and of ſuch iſſue, as ſuch 
« ſons may have, AS SHALL BE LIVING AT THE TIME OF MY 
„ DECEASE OR BORN IN DUE TIME AFTERWARDS; and during 
« the natural lives and life of the ſurvivors and ſurvivor of the 
« ſeveral perſons aforeſuid) collect and receive the rents and profits 
« of the manors or lord/hips mefuages lands lenements and here- 
« ditaments herein before by me deviſed and ſ to be purchaſed as 
« aforeſaid : and do and ſhall from time to time lay out and inveſt 


« the money arifing from ſuch rents and profits, in. ſuch purchaſes 
. 
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„ as 1 have herein before directed to be made with my ſaid perſonal 
*« eftate: and ſo from time to time do and ſhall collect and receive 
and lay out and inveſt the rents and profits of the manors or lord- 


A 


« ſhips mefſuages lands tenements and hereditaments herein before 


* by me deviſed and to be purchaſed as laſt aforeſaid, in the man- 
ner herein before directed with reſpect to the rents and profits of 
* the manors or lordſhips meſſuages lands tenements and heredita- 
ments herein before by me deviſed and to be originally purchaſed 
*« as aforeſaid.” | 

After this accUuMULATING appropriation of the rents and profits 
from the teſtator's general real eſtate, and the lands to be purchaſed 
with his reſiduary perſonal eſtate, there immediately follows a direc- 
tion to the truſtees, from time to time to cut down the timber fit for 
telling, and to fell ſuch timber, and to apply the money from the ſale 
for the ſame purpoſe of purchaſing lands: and then the teſtator 
empowers the truſtees to make leaſes of the landed property, and to 
act in the management of it, as if the eſtates were their own. 

Thus having fixed how long the accumulation ſhould continue, 


and ſuch a manner of conducting it, as moſt completely excludes the 


leaſt application of the income from the deviſed property for any 
other purpoſe, the teſtator proceeds to deſcribe, what perſons ſhould 
primarily enjoy the exceſſive maſs of landed property he aimed to 


conſtitute, and what ſhould be the order and manner of ſucceſſion to 


them. His object in this reſpe ct is, to divide the accumulated landed 
eſtates into three equal lots ; and to ſettle one lot on the male de- 
ſcendants of his eldeſt ſon, another lot on his ſecond ſon's male de- 


ſcendants, and the remaining lot on his third ſon's male deſcendants ; 


and ſo to ere& three landed fortunes of a magnitude hitherto un- 
known in England for three diſtinct branches of the Thelluſſon 
family. His object alſo 1s, if there ſhould be a failure of male. de- 


{cendants from one of the ſons, to augment with the lot of his branch, 
the loſs of the branches of the two other ſons ; or if there ſhould be 
a a failure of male deſcendants from two of the three ſons, to conſoli- 


date the three lots into one huge maſs of landed property exceeding 


the largeſt territorial private fortune yet known 1n Europe. But in 


the execuion of this vain project the teſtator ſhews more of cunning 
than clearneſs and preciſion. The cunning appears, from his ſecuring 
againſt all poſſibility of alienating theſe accumulating expectances, 
by mak ng it uncertain who ſhould be the deviſees till the very mo- 
ment the accumulation ſhould ceaſe; and from his attempting to 
win Jud cature and even Parliament into a ſupport of his project, 
by appropriating the accumulated fortune to leſſen the national 
debt on the remote contingency of an entire failure of male iſſue of 


his three ſons. But either becauſe his ſcheme of future entail was 
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too whimſical to be clearly deſcribed ; or becauſe he had not a com- 
mand of our language adequate to convey a full idea of his meaning 
to thoſe who aſſiſted him in the will profeſſionally; there is uch an ob- 
{curity, as at leaſt makes it very uncertain, both who was the male 
deſcendant of each ſon intended to take in the firſt inſtance, and 
who on the determination of ſuch male deſcendant's eſtate in tail 
male were intended to take ſucceſſively as male deſcendants after- 
wards, | 

The direction of the teſtator, for ceſſer of the accumulation, and 
for partition and entail of the accumulated property on the mate 
deſcendants of his three ſons when that time ſhall arrive, is given to 
his truſtees in the following manner. It begins thus. 

And I do hereby direct that AFTER THE DECEASE OF THE 
* SURVIVOR OF THE SAID SEVERAL PERSONS, DURING WHOSE 
* LIVES THE RENTS AND PROFITS of the manors or lord/hips 
« meſſuages laxds tenements and hereditaments herein before by 
« me deviſed and to be purchaſed as aforeſaid ARE HEREBY DI- 
„ RECTED TO ACCUMULATE das aforeſaid, an equal partition ali 
« be made by my ſaid truſtees, or the ſurvivors or ſurvivor of them 
and the truſtees to be appointed as hereafter mentioned, of the 
„% manors or lord/hips mefſuages lands tenements and hereditaments 
« herein before deviſed and ſo to be purchaſed from time to time 
« as aforeſaid, and the whole thereof divided into TARKE lots of 
* equal value, or as near thereto as poſſible.” 

This direction for a diviſion into three lots is immediately followed 
with an inſtruction, how to ſettle the FIRST lot, and for that pur- 
poſe the will proceeds thus: | 

% And that the premiſes contained im ONE sV SR Lor all be 
« conveyed to the uſe of the ELDEST MALE LINEAL DESCENDANT 
« THEN LIVING (and who ſhall be entitled to the choice of ſuch 
* allotments) of my ſaid ſon Peter Iſaac Thellufſon in tail male; 
« with remainder to the SECOND, THIRD, FOURTH, AND ALL AND 
« EVERY OTHER MALE LINEAL DESCENDANT OR DESCENDANTS, 
«© THEN LIVING, WHO SHALL BE INCAPABLE OF TAKING AS 
« HEIR IN TAIL MALE OF ANY OF THE PERSONS TO WHOM A 
« pÞRIOR ESTATE IS HEREBY DIRECTED. TO BE LIMITED, OF 
« MY SAID SON PETER ISAAC THELLUSSON SUCCESSIVELY IN 
« TAIL MALE: with remainder in equat moteties, TO THE ELDEST 
C AND EVERY OTHER MALE LINEAL DESCENDANT OR DESCEN- 
« HANTS THEN LIVING OF MY SAID SONS GEORGE WOODFORD 
« TyELLUSSON AND CHARLES THELLVSSON, as {enants in com- 
« mon in tail male, in the ſume manner as herein before directed 


« WITH RESPECT TO THE ELDEST AND EVERY OTHER MALE 
; « LINEAL 
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* LINEAL DESCENDANT AND DESCENDANTS OF MY $AID $30N 0 
„% PETER Is AAc THELLUSSON; with croſs remainders between or 
among ſuch male lineal deſcendants-as aforeſaid of my ſaid ſons 
* George Woodford Thellufjon and Charles Thellufſon in tail male; 
worin caſe there ſhall be but ONE SUCH MALE LINEAL DESCEN» 
« DANT, then TO SUCH ONE in tail male; with remainder to the uſe of 
« them the ſaid Matthew Woodford James Stanley and Emperor John 


Alexander Woodford their heirs and aſſigns for ever, upon the 


* truſts and for the intents and purpoſes herein after-mentioned 
** expreſſed and delared of and concerning the ſame.” 

Having directed this ſettlement of one of the three lots, in favour 
primarily of future male deſcendants of Mr. Peter Iſaac Thelluſſon 
the elde /on, but with limitations over in moieties to the future 
male deſcendants of the two younger ſons reſpectively, and with croſs 
remainders; the teſtator goes on to direct a ſettlement of the two 
other lots on a like plan. That is the teſtator, in the ſame obſcure 
way, firſt orders one of the two remaining lots to be entailed on his 
ſecond ſon's future male deſcendants, with limitations over in moieties 
to his eldeſt fon's and his third ſon's future male deſcendants and 
croſs remainders between them ; and the third and remaining lot to 
be in like manner limited to the third ſon's future male deſcendants; 
with remainders over to the future male deſcendants of the eldeft 


and ſecond ſons, and with croſs remainder between. them alſo. This 


further diſpoſition is in the words following: 

And that the premiſes included in one other of ſuch allotments 
* and which ſhall compoſe the ſame, ſhall be conveyed to the u/e of 
« the ELDEST MALE LINEAL DESCENDANT THEN LIVING (who 
« /hall likewiſe be intitled to the ſecond choice of ſuch allotments )of 
% my ſaid ſon George Woodford Thellufjon in tail male; with remain- 
* ders tothe SECOND THIRD FOVRTH AND ALL AND EVERY OTHER 
* MALE LINEAL DESCENDANT OR DESCENDANTS THEN LIVING; 
* WHO SHALL BE INCAPABLE OF TAKING AS HEIR IN TAIL 
*© MALE OF ANY OF THE PERSONS TO WHOM A PRIOR ESTATE 
„ Is HEREBY DIRECTED TO BE LIMITED OF MY SAID SON 
« GEORGE WooDFokD THELLUSSON SUCCESSIVELY IN TAIL 
*© MALE ; WITH REMAINDERS IN EQUAL MOIETIES TO THE 
* ELDEST AND EVERY OTHER MALE LINEAL DESCENDANT OR 
© DECENDANTS THEN LIVING OF MY SAID soNS PETER ISAAac 
* THELLUSSON AND CHARLES THELLUSSON AS TENANTS, IN 
© COMMON IN TAIL MALE, in the ſame manner as is herein before 
directed with reſpect to the eldeſt and every other male ligneal 
* de/cendant or d:ſcendants of my ſaid ſon George Woodford Thel- 
« luffon, with croſs remainders between or among ſuch male lineal 

5 a deſcen. 


APPENDIT, NO. 1. 


* deſcendants as aforeſaid of my ſaid ſons Peter Tſaac Thellufjon 
% and Charles Thellufſon in tail male, or in caſe there ſhall be but 
ce one ſuch male lineal deſcendant then to ſuch one in tail male; 
« with remainder to the uſe of the ſaid Matthew Woodford James 
* Stanley and Emperor John Alexander Woodford their heirs and 
«© aſſigns. for ever, upon the truſis and to and for the intents and 
<* purpoſes here in after-mentzoned exprefſed and declared of and 
concerning the ſame.” 

« And that the premiſes included in the remaining lot, which 
* ſhall compoſe the ſame, ſhall be conveyed to the u/e or THE 
© ELDEST MALE LINEAL DESCENDANT THEN LIVING of my 
*- aid ſon Charles Thelluſſon in tail male, with remainder to the 
„ SECOND THIRD FOURTH AND ALL AND EVERY OTHER MALE 
„ LINEAL DESCENDANT OR DESCENDANTS THEN LIVING, WHO 
* SHALL BE INCAPABLE OF TAKING AS HEIR IN TAIL MALE 
„% OF ANY OF THE PERSONS TO WHOM A PRIOR ESTATE 1s 
© HEREBY DIRECTED TO BE LIMITED, OF MY SAID SON CHARLES 
© THELLVUSSON SUCCESSIVELY IN TAIL MALE, ith remainders 
* im equal moteties to the eldeſt and every other male LINEAL DR- 
© SCENDANT OR DESCENDANTS THEN LIVING OF MY SAID SONS 
„ PETER ISAac THELLUSSON AND GEORGE WOODTORD THE1:- 
* LUSSON, AS TENANTS IN COMMON IN TAIL MALE, in the ſame 
e way as herein before directed with reſpect lo the eldeſt and every 
* other male lineal deſcendant or deſcendants as aforeſaid of my 
« /aid ſon Charles Thellufſon, with croſs remainders between or 
* among ſuch male lineal deſcendants as aforeſuid of my Jaid ſons 
« Peter Hees Thellufſon and George Woodford Thellufſon in tail 
« male, or in cqſe there ſhall be but one ſuch male lineal deſcendant 
& then to ſuch one in tail male; with remainder to the uſe of the 
% ſaid Matthew Woodford James Stanley and Emperor John 
* Alexander Woodford their heirs and aſſigns for ever, upon the 
* trufts and to and for the intents and purpoſes herein after-mentioned 
« exprefſed and declared of and concerning the ſame.” 

Theſe diſpoſitions of the three allotments of the landed fortune, into 
which the teſtator divides his vaſt general and refiduary eſtate and the 


expectant uncountable accumulation from it, are ſucceeded by a fur- 


ther blow to his children and grandchildren. It 1s oblervable, that 
the entail of each allotment concludes with a remainder in fee upon 
truſts referred to as declared by a ſubſequent part of the will. After 
ſuch pains peremptorily to exclude all his exiſting iſſue, and con- 
tingently to exclude all future iſſue, till the long truſt of accumula- 
tion ſhould expire, there could not be any realon to expect, that the 
teſtator would ſhew any kindneſs to his family in the further and 
ultimate diſpoſition. - Accordingly even the remote reverſionary in- 
tereſt is denied to them ; and under the appearances of an extraor- 
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dinary devotion to the intereſt of the country, into which the tet- 
tator was naturalized, he gives the finiſh to the diſinheriſon of his 
exiſting iſſue of every deſcription, by creating a truſt, on determina- 
tion of his entail on the future male deſcendants of his three ſons, for 
ſelling the whole of the accumulated property, and for applying the 
money from the fale to the ule of the 81nx 1n6 UND towards pay- 
ing off the NATIONAL DEBT. The manner of this oftentatious 
diſpoſition is thus. —Firſt there is the following clauſe directing the 
truſtees to ſell. 

« And I declare and direct, that the ſaid Matthew Woodford, 
« James Stanley and Emperor John Alexander Woodford, their heirs 
and aſſigns, ſhall ſtand and be ſeized of the manors or lordſhips, 
« advowſon, right of patronage and preſentation, meſfuages, lands, 
« tenements and hereditaments, and real eftate herein before by me 
« deviſed and ſo to be purchaſed as aforeſaid, uon FAILURE OP 
«© MALE LINEAL DESCENDANTS of my /aid ſons Peter Jſaae 
« Thellufſon, George Woodford Thelluſſon and Charles Thellufſon 
« as aforeſaid, in truſt to make ſale and diſpoſe of all the ſaid 
* manors or lordſhips advowſon right of patronage and preſenta- 
tion, meſſuages, lands tenements and hereditaments and real 
« eſtate, either together or in parcels, unto any perſon or perſons 
« whomſoever, for the beſt price or prices in money that can be 


* reaſonably had or gotten for the ſame.” After this direction 


to ſell the accumulated property, there is a proviſion autho- 
rizing the truſtees to give receipts to purchaſers.— Then comes 
aa bequeſt of the money from the ſale, ordering it to be paid to the 
Crown for the uſe of the six KING FUND in theſe words: 

« And I declare and direct, that the faid Matthew Woodford 
James Stanley and Emperor John Alexander Woodford their heirs 
« executors adminiſtrators and aſſigns, do and all pay the money, 
« to ariſe and be produced from the ſale or ſales of my ſaid manors 
or lordſhips advowſon, right of patronage and preſentation, meſ- 
*« ſuages lands tenements and hereditaments and real eſtate herein 
before deviſed and ſo to be purchaſed as aforeſaid, unto his Majeſty 
« his heirs and ſucceſſors Kings and Queens of England to be ap- 
lied to the uſe of the SINKING FUND in ſuch manner as all 


* 


« be directed by act of Parliament.” 


This ultimate deſtination of the money from ſale of the accumu- 
lated landed eſtate to the public uſe, upon the remote contingency 
of failure of male lineal deſcendants of the eftaor's fos and grand- 
ſons, is accompanied with a bequeſt of rents and profits to the 
{ame public purpoſe in the mean time till ſale. 

The will next contains power to the truſtees to place out the teſ- 
tator's perſonal eſtate, and the accumulating monies from it and 
from the purchaſed lands, upon ſecurity, till convenient — 
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ſhall be found; and this power“ is ſo expreſſed as ſeemingly at leaſt 
to continue the accumulation till purchaſes of land ſhall actually be 
made; and if this be ſo, it adds an uncertain protraction of the accu- 
mulation and confequently of all enjoyment under the executory de- 
viſes or truſts, beyond the various lives ſelected to poſtpone the com- 
mencement of them. 

After this come the uſual proviſions for indemnity of the truſtees ; 
with power for the truſtees for the time being to appoint new truſtees, 
if the three named by the teſtator, or any of them, ſhould decline to 
act or die before completion of the truſts of the will. 

Then the will gives a direction as to the deviſed advowſon and as 
to any advowſons which ſhould be purchaſed, appointing, that when 
the livings ſhould become void the truſtees ſhould preſent to them, 
as his three ſons in rotation and after them their reſpective eldeft 
male lineal deſcendants ſhould nominate. 

The next proviſion of the will is a very anxious one, for con fin- 
ing the enjoyment of the accumulated fortune to the name of 
THrxELLUssON. To ſecure this primary object of his ambitious 
project of erecting three huge landed fortunes, the teſtator not only 


* 


„The clauſe is in the following words. 

« And whereas my ſaid truſtees may not be able immediately to find a convenient 
«« purchaſe or convenient purchaſes, wherein to lay out my ſaid perſonal eftate ; 
«© and the money, which ſhall ariſe from time to time by the rents and profits of any 
lands to be purchaſed as aforeſaid or by the ſale of timber from ſuch eſtates, may 
«« not, as the ſame ſhall from time to time, accrue, amount to a ſufficient ſum to 
«© make proper purchaſes: Now I do hereby authoriſe and empower my ſaid truſ- 
tees and the ſurvivors and ſurvivor of them his executors adminiſtrators and aſſigns, 
4 in the mean time and until a convenient purchaſe or convenient purchaſes can 
be made, to permit ſuch part of my ſaid perſonal eſtate as is now inveſted in the 
Funds or conſiſts of ſecurities for money to remain in ſuch Funds or upon ſuch 
«« ſecurities ; and to inveſt or place out the money to ariſe from ſuch part of my 


«« ſaid perſonal eſtate as ſhall not at my deceaſe conſiſt of money and from the rents 


„ and profits of the lands tenements and hereditaments to be purchaſed purſuant to 
* the directions of this my will or from the ſale of timber upon ſuch eſtates, in any 
« of the public Stocks or Funds or on any Government or real ſecurity or ſecu- 
ce xities; and from time to time to ſell all or any of the Stocks or Funds wherein 
„ any of the ſaid truſt money is or may be inveſted; and to call in all or any part 
te of the ſaid truſt monies, which is or may be placed out on any ſecurity or ſecu- 
«« rities, and again to inveſt the money to arid from ſuch ſale or ſales and to be 
« called in as aforeſaid, .in any other of the public Stocks or Funds or upon any 


% other Government or real ſecurities, when and ſo often as my ſaid truſtees or the 
«« ſurvivors or ſurvivor of them his heirs executors or adminiſtrators ſhall think 


ec proper, UNTIL 4 CONVENIENT PURCHASE OR COVENIENT PUKCHASES CAN 


«© BE FOUND OR UNTIL A SUFFICIENT SUM OF MONEY SHALL BE ACCUMULATED | 


„% TO MAKE A PROPER PURCHASE OR PROPER PURCAASES: And I do hereby declare, 
ce that THE INTEREST DIVIDENDS AND ANNUAL PRODUCE OF THE SAID STOCKS 
« Funps AND SECURITIES SHALL ACCUMULATE, IN THE SAME MANNER, AND 
© FOR THE SAME PURPOSES AS THE RENTS AND PROFLTS OF THE LANDS TO BE 
© PURCHASED 45S AFORESAID ARE HEREIN BEFORS DIRECTED TO ACCUMULATES,” 


C 2 requires, 
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requires, that all perſons, becoming intitled to the accumulated 
property or any ſhare of it, ſhould at all times afterwards uſe the 
SURNAME of THELLUSSON ONLY; but, in default of their ſo 
doing, directs the truſtees to ſell the eſtates, and to pay the money 
from the ſale of them to the King to the uſe of the s1xnx1x6 
FUND. 

Having thus nearly concluded his proviſions for ſacrificing the 
moſt valuable intereſts of his children and grandchildren at the 
altar of vanity, the teſtator, as if doubtful, whether the monſtrouſ- 
neſs of his unfeeling diſinheriſon of his exiſting family might not 
tempt Parliament to reſcind the chief diſpoſition of his vaſt fortune, 
ſolemnly adds a kind of earneſt ſupplication to the legiſlature not 
to interpoſe. His words are, As I have earned the fortune, which 
« T now poſſeſs, with induſtry and honeſty,  truft and hope that. 
« the LEGISLATURE woill not in any manner alter my will, or the 
„limitations thereby created, but permit my property to go in the 
*« manner in which I hereby diſpoſe of it.“ 

After this ſolemn invocation of Parliament not to diſturb his will, 
the teſtator directs the rent of his houſe in Philpot-lane, till the 
end of the fix years after which under a prior part of the will his 
three ſons, if they continued together in buſineſs, were to have it, 
to be carried to the great fund of his reſiduary eſtate ; and in favour 
of the ſame fund, he revokes the before-mentioned legacies of 
L, 12,000. to his two younger daughters, if they ſhould marry in his 
life time. | 
Here alſo, in order ſtill further to guard againſt all deduction 
from the grand fund of his reſiduary eſtate, and for that purpoſe to. 

the utmoſt length in excluding his heirs at law, whoever they 
might be, from all poſſible benefit in that character, the teſtator 
even attempts to deviſe away his future purchaſes of land, He had 
already included in his favourite reſiduary fund the lands which he 
had contracted to buy. But his acuteneſs led him to foreſee what 
really happened, namely, that after his will he might contract for 
other purchaſes. And as it may be preſumed, being informed, that, 
all ſuch contracts would intitle his heir to have them completed for 
his benefit out of the perſonal eſtate of the teſtator, he aims to ex- 
clude his heir, whoever he ſhould be, even from ſuch a caſualty. 
With that view the teſtater inſerts the following clauſe : 

“In caſe I ſhall in my life time enter into any contracts for the 
« purchaſe of any lands tenements or hereditaments, and I ſhalt 
happen to die before the neceſſary conveyances thereof are execut- 
« ed, I order and direct, that all and every ſuch contract or con- 
E tracts, ſo entered into by me as aforeſaid, ſhall be completed and 
carried into execution by my ſaid truſtees after my death; and, 


{ that 
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* that the purchaſe monies for ſuch reſpective eſtates and premiſes 
&* ſhall be paid by them, by with and out of my perſonal eſtate and 
« effects; and that the deeds and conveyances thereto reſpectively 
* ſhall be made to them their heirs and aſſigns; and that they and 
« every of them ſhall ſtand remain and be ſeized and poſſeſſed of all 
and ſingular the premiſes ſo to be conveyed, upon under and ſub- 
« ject to ſuch and the ſame uſes truſts limitations proviſoes and con- 
* ditions, as are in and by this my will created of and concerning 
< the eſtates hereby directed to be purchaſed by and with the afore- 
* ſaid reſi duum of my eſtates and effects in the manner herein before- 
« mentioned.” 

With this laſt proviſion, for thus proſpectively abſorbing even his 
future purchaſes into the maſs of the fund of accumulation, the teſ- 
tator haſtens to the concluſion of his will: for the ſmall remainder 
of it is confined, to ſubſtituting Mr. George Hibbert the merchant 
as a truſtee with a legacy of 300 guineas, in caſe of the death in the 
teſtator's life time of either of the three truſtees Mr. Matthew 
Woodford Mr. Stanley and Mr. Emperor John Alexander Wood- 
ford, to appointing the three latter gentlemen and his wife Mrs. 
Thelluſſon his executors and executrix, and to revoking all his 
former wills. 


Svcn is the unnatural laſt will of the late Mr. Thelluſſon; and 
fuch are the proud and vain truſts, for the ſake of which he has 
thought fit to devote the grand maſs of his vaſt fortune, in breach 
of the ties of natural affection, and in defiance of the powerful claing 
of his numerous exiſting family. 

The object of the preſent conſideration of his will, being ſingly 
to argue and controvert the validity of the truſts it creates of his 
general real property and of his reſiduary perſonal eſtate, it may 
ſeem, as if a ſhorter and more limited ſtatement might have ſufficed; 
and as if all notice of any parts of the will, beyond the grand diſpo- 
fition now meant to be controverted, might have been ſpared. But 
there are points of view, in which, 8 can the objections, againſt 
the aggrandizing truſt of accumulation, and againſt the truſts ap- 
pointed to take effect when that is permitted by the teſtator to ceaſe, 
be underſtood in their full force; nor can the demands upon judica- 
ture to condemn. all thoſe truſts be prefſed in their full extent ; 
without occaſionally adverting to the bearings of the will and its de- 

ndencies and connections in other reſpects. At leaſt this is my 
feeling of the caſe. Therefore I have undergone the labour of 
travelling over every part of the will; and [ have ſo ſtated and ex- 

lained its various arrangements, as to give the largeſt poſſible ſcope 


r remark and the wideſt range for argument. 
| | With 
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With reſpect to the facts ſubſequent to the will, they he in a 
narrow compaſs, being only to the following effect. 

Some ſhort time after the making of the will, there was a great 
change in the late Mr. Thelluſſon's conſtitution; and from being 
ſeemingly in the beſt ſtate of health and likely to live to a very 
extended age, he fell into a decay; and the reſult was his death the 
ſecond of laſt April“, which was about a year and four months after 
the date of his will, leaving Mrs. Thelluffon his widow, Mr. Peter 
Iſaac Thelluſſon his eldeft ton and heir, and him and his younger 
brothers Mr. George Woodford Thelluſſon and Mr, Charles Thel- 
luſſon and their three fiſters Mrs. Phipps, Miſs Maria Thelluffon, 
and Miſs Auguſta Charlotte Thelluflon, his fix children and only 
next of kin. a 

At the time of his death, the ſtate of his family was nearly the 
ſame as when his will was executed. The difference was, that about 
five months before his deceaſe the Lady of his fon Mr. Charles Thel- 
luſſon was brought to bed of a fon who is ſtill living; and that the 
Lady of Mr. Peter Iſaac Thelluſſon the teſtator's eldeſt fon was 
pregnant, the refult of which pregnancy is not yet afcertained +. 
Including therefore Mrs. Thelluſſon the teſtator's widow who is till 
living, and the grandſon ſo born between the teſtator's will and his 
deceaſe, and the child or children with which his eldeſt ſon's Lady 
was and ſtill is pregnant, the teſtator's family ſtood thus. It con- 
ſiſted of his widow, three ſons all married, one married daughter, two 
daughters unmarried, four grandſons, four grand-daughters, and one 
grand-child or more or grand-children en ventre ſu mere; and that is 
the preſent ſtate of the family concerning which the table annexed 
to the preſent caſe and argument will give ſome other explanations 
more eſpecially as to the ages of the children and grand-children. 

As to the teſtator's fortune at his death, it appears from a ſtate- 
ment, which has been ſince made, that, excluſive of ſome plan- 
tation property in Grenada and Montſerrat, his real eſtate con- 
ſiſted of the manor of Broadſworth and other manors and freehold 
eſtates of inheritance in Yorkſhire, of the value of about £ 4000 a 
year, and computed with the furniture of Broadſworth Houſe to have 
coſt C 140,000.,—an houſe and eſtate at Plaiſtow, which including 
furniture is valued at J 25,000.—and his freehold houſe and ware- 
houſe in Philpot-lane, London, valued at £ 10,000. more. Accord- 
ing alſo to the lame ſtatement, the teſtator's perſonal fortune con- 
ſiſted. of three per cent Stock, which including L 113, 388: 9: 10. 
three per cent Imperial Annuities amounted to £ 396,458:8:7. in 


* April 1797. 
+ She was, ſoon after the writing of the caſe and arguments from which this 
extract 35 made, brought to bed of twins, namely, two ſons. 
three 
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three per cents 21,000. Bank Stock I 14,125. India Stock 
£ 36,005: 11: 1. four per cent. 2,500. in South-Sea Stock 

3000 five per cents Loyalty Loan—/ 1 500. Iriſh five per 
cents 712 Iriſh Annuity—f goo Long Annuity—to the value of 
£ 2,500. in Hudſon's Bay Stock - 49000. payable by inſtalments 
and fecured by the Bond of a firm of undoubted credit—various 
other debts valued at £ 56,000.—g, 24,000. in bills on the Eaſt- 
India Company—and / 5,500. caſh at his banker's. 

Put together the teſtator's property real and perſonal has been 
eſtimated at the vaſt ſum of £ 721,000. Even, notwithſtanding the 
preſent low ſtate of the Public Funds, the great bulk of the for- 
tune, —that, which his will cruelly wreſts from his exiſting family, 
and appropriates as a ſacrifice to pride and to gratify vanity, —that, 
which the will conſtitutes as a fund for accumulation, till all his ſons 
and exiſting grandſons ſhall have ceaſed to exiſt, —is thought to be 
equal to about £ 600,000. in value. 


No. II, 


Copy of Mr. Morcan's Calculation of the Accumulation under 
the Trufts of the late Mr. TukLrussox's Vl. 


ROM the annexed clauſe of of Mr. Thelluſſon's will it is obvi- 
ous, that the final diſtribution of his property cannot be de- 
termined before the extinction of the nine lives of his male deſcen- 


dants now aged 37, 33, 29, 13, 6, 5, 1, 1, and 2 years; and con- 


ſequently that the ſame muſt be ſuffered to accumulate during the 
whole continuance of a term, which ſhall be equal to the duration 
of the laſt ſurvivor of thoſe lives. 

From the moſt corre& tables of the probabilities of human life, 
it appears to be more than an equal chance, that one or other of nine 
ſuch lives will continue in exiſtence to the full term of 70 years; 
and therefore that it is more than an equal chance, that Mr. Thel- 
luſſon's property will be ſuffered to accumulate to the end of this 
term. Aſſuming, however, this period for the whole time in which 
the property is to accumulate, it will follow, it the money being 
improved at five per cent, that each £ 100,000. of which Mr. Thel- 
luſſon died poſſeſſed, will, when it comes to be finally diſpoſed of 
amount to £ 3,042,642. ſo that if he died poſſeſſed of 4 600,000. it 
will amount to / 18,255,852; if of ( 650,000. it will amount to 
£ 19,777,173; and if of £ Joo, ooo. it will amount to 21,298,494. 
At preſent, indeed, money is capable of being improved at a ew IE 
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higher intereſt than five per cent ; and were it to continue at the 
ſame rate, as it is now, the accumulation would be twice as much 
as I have ſtated it. But it is not probable, that for ſo long a period 
circumſtances will remain ſo favourable to the improvement of pro- 
perty : and therefore it would be improper to compute on ſuch prin- 
ciples. It muſt however be obſerved, that the preceding calcula- 
tions, by limiting their continuance to 70 years, are founded on the 
ſuppoſition, that all the lives will certainly become extinct in that 
period ; although it 1s more than an equal chance, that the contrary 
will prove ſo. Were we allowed to argue from a poyſible, and not 
from a probable event, the term might be extended to the utmoſt 
limit of human life, which, as the two youngeſt children are only 
one year old, would equal 95 years. During ſuch a period, each 
loo, ooo. improved at five per cent, would amount to more than 
ten millions, and at the preſent rate of intereſt to more than 25 
millions. But this, though a poſſible, is an extreme caſe, and there- 
fore not to be adopted. Nevertheleſs, it cannot be denied, that 
there is an eſſential difference between a poſſible and the probable 
event, however remote that probability may be; and in conſequence 
that it cannot be unfair to extend the term of the accumulation 
rather further than that, for. the continuance of which the proba- 
bilities are more than equal, conſidering the poſſibility of a minor 
being alive at the death of the laft ſurvivor, which” of courſe would 
poſtpone the final diſtribution a few years ; and -as the chances are 
nearly equal, that the laſt ſurvivor does not die before the end of 


75 years, I do not think that the term of this accumulation ought 


to be taken much if at all below 80 years; during which period the 
property, if £ 600,000. will amount at five per cent, to £ 29,736,865; 
if 26 50,000. it will amount to £ 32, 214,937; and if £ 700,000. 
it will amount to 34, 693, oog. Should it however be thought 
more reaſonable to limit the accumulation to 75 years, theſe ſeveral 
ſums will in that caſe amount even to J 23, 299,611. L 25,241,245. 
and Z 27, 182, 880. reſpectively; which are indeed ſufficiently im- 
menſe, but perhaps conſiderably inferior to the ſum, to which they 
will hereafter be ound to have accumulated, as well from the im- 
provement of money at a higher rate, as from the lengthened du- 
ration of the laſt ſurvivor's exiſtence. | 
WILL. MORGAN. 
November 30, 1798. Equitable Aſſurance Office. 


The Reader is requeſted to make the following Corrections. 


4 
Tn running title of pages 26, 28, 30, and 32, for FixzzT AnGumenT read Szconn 
. 4 read (un); and in | f the Not 0 f 
age line 7, for (2) (in); and in line 2 of the Note to ſame page, for (=) 
6 " read (=); and in the Margin, before As t inheritance, ſtrike 
Out tne 1. | ; , 
115, laſt line of — text, for (7) read (uu); and in line t of the Note, for Ct) 
: read (uu). | 
117, line 4, for FirTyLy read SixTHLY and line 12, for StxTHLY read 
SEVENTHLY ; and line 23, for executive read executory. 
123, 1, after happened put a comma. 


126, 5 after charge add for exceſs of executory deviſcꝭ 
129, . for happened read happen. 


136, ' of Note, after requires add a comma. 
471, 28, for amp read /ave, 2 
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A CHARGE 


Delivered by the Honble. GEORGE SMITH, Eequive, 
Chief Juslice of the Supreme Court of Judicature of 
GRENADA 7o_the Grand Jury of the Island in the 


Court-Touse on Monday the 30th of June 1806, and 
now published at ther request. 


i HE Court being called, the usual forms gone thro , and the Grand Jury 5worn, Its 
Honor the Chief-Judge delivered the following Acdress :t— 


Mr. Foreman and Gentlemen of the Grand Jury,. 


I rejoice that in this che first exercise of my oficial duty, I can congratulate myself on hav 
ing to address so respectable a body of gentlemen as those whom I now sce beſore me com - 
» posing the Grand Jury of this Island. I accept it as an happy omen of that cordial co-opera- 

tion in all the component parts of this Court of Judicature, by which alone its justice can 


= 
administered with eſtect, and the great end of its institution attained or secured 


be 


Far be it from me, Gentlemen, to suppose that you can be ignorant of the great duties of 
that situation which, as [ apprehend, you are not now filling for the first time, and if I take 
this opportunity of impressing on your minds my ideas of those duties, I do so rather in dis— 
charge of my own conscience as the Judge, than from any the most distant ap,rchensivn 
that it can be necessary in any manner to stimulate you to the observance of them, 


I need not, I am persuaded, tell you that a Grand Jury as it is one of the most antient, 50 


also is it one of che most important of our Judicial Institutions. 


In the rudest periods of our History, in the barbarian times of our Saxon Ancestors, the 
blessings of security and piotection were so well understood, that even in those days it was: 
the special province of a Grand Jury, bound by the sacred obligation of an oath, 7» :ee that 19 


innocent man should be accused, and that ng guilty ane should go without trial, : 


In the progress of our favoured nation to that state of civilization, grandeur and power, in 
- which she now so triiimph nily towers above the proudest nations of the carth, I know nv 
proof mare decisive of the wisdom which first fixed the elements of our laws, or of the 50lidit 
of those principles on which our Courts of Justice and their Appendages have been erected 
than this circumsance, hat in all Succeeding times every successive improvement, which the 


prag ess of knowledge has suggested, has found its proper place 1 in our system, without chang- 
ing or violating any of its fundamental principles, 
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T introdnce these observations, Gentlemen, as leading me directly to this point; chat how- 

ever limited in their first institution the duties of a Grand Jury mght be, thoze duties have 

. -xpanded as our Country has improved in arts, in science, in rank and in power, I may day 
0 they have grown with her growth, they have strengiheued with her swrength, 


Yours, Gentlemen, is not merely a passive office, your province is notsolely to investigate 
the grounds of an accusation laid before you byothers; you are yourselves in all instances ihe 
guardians of public order, of public comfort, of public convenience, and it is not necessary 
for the purpose of bringing to public trial offenders against the peace er the comfort of the 
community, that they should be accused by others before you. You ma) yourselves be, 
nay it is your duty to be, the a:cusers on beba'f of the Public, when from your own Knowledge 
Jou can present to the Court any such offences. In England all nuisances of every kind, have 
peculiarly attracted the attention of our Grand Juries, County Roads, County Bridges, and 
County Prisons are their constant care, and with us it has rarely happened that their inter- 


ference has not been eftectual for the object proposed by it. 


t 


; 1 k 
The Grand Jury of Grenada is only a branch from the parent tree. Transplanted to another 
soil its fruit may vary from the variance of that soil, but its species remains unaltered, 


Your duties, Gentlemen, are the same as the duties of an English Grand Jury, and if the 
application in practice of those duties is more circumscribed, it is so only because the sphere 


in which we move is more contracted. 


Wherever the same vecasions arise, the exercise of your duties ought to be the same. 


After these preliminary observations you will the more readily comprehend the application of 
those I may offer to your attention on che matters more immediately calling for your consi- 


deration. 


I have ordered the depositions returned into the publicoffice, on which indictments are likely 
to be framed, to be laid before me. It will be your duty to examine more critically the cases 
which will come before you; but from the general view 1 have been able to take of them 
from the depositions which I have see, I cannot but augur most favourably of the general dis- 


position of the Colony to the observance of peace and good order. 


You will observe that this opinion implies a supposition that the several magistrates of this 
Island have returned, as they are bound to do, all the depositions taken before them, together 
with the recognizances, from their own office to that of the Register, and that they have not 
taken on themselves to cancel or discharge any Recognizance entered into before them, Which 
binding over the parties to appear or to prosecute in this Court, can only be discharged here, 


There is not, in the whole administration of our Justice an Officer of more general utility 
than aJustice of the Peace who understands and adheres to the line of his duty, Certainly none 
deserve better of the Community to which they belong; and such L have nodoubtLehall always 
find the Justices of the Peace in this Colony. 
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Gentlemen, among the depositions returned to me, there is one (which will also I presume 
come before you) which leads me to a few observations on a subject of the deepest interest. 
to the welfare of these Colonies. It is a case of an assault supposed to have been committed on 
a Negro slave, by firing at him with a gun. Of thesufhciency of the evidence I can know nothing 
that question it is your peculiar province to decide; but I feel that I sbould be wanting in 
that duty which I owe to you and to this Community, if I suppressed the observations which, 
on the perusal of these depositions, have suggested themselves to my mind 


Far be it from me, Gentlemen, to agitate any question, by which the necessary systems of 


these Colonies can be for one moment shaken. I come not here to disturb, but to maintain the 
pence of this Community; I come to support, not to question the rights of individuals to their 
lawful property, and so long as the authority with which I am entrusted is in existence, the 


strongest arm of the civil power shall ever be in readiness to suppress and to punish with the 


utmost severity the first symptoms of inutiny and disobedience in a slave; but I canuot read 
these depositions without making this general observation, that the right to obedience on the 
"one side implies necessarily a natural right to protection on the other. They are rights relative 
and reciprocal. They increase and diminish in the same proportion, The duties which accom- 
pany those rights are equally strong, and wanton cruelty on the part of a master is as unjustmable 


as mutinous disobedience is on the part of his slave. 


- Dreadful have been the scenes by which formerly the very existence of this Colony was 
threatened, and from which it appears not yet to have recovered itself. 


7 


Not self: interest alone, but self- preservation calls to us with its loudest voice, to avert by 
every possible means the recurrence of such horrible calamities, and I think you will be of 
opinion with me, that the repetition of such scenes is not likely to be put at a greater dis- 
tance, by an unvaried disregard of the right of the slave to the protection of the law, when the 
protectionof the master is become a dead letter. 


You, Gentlemen, are too enlightened to be led away by idle apprehensions. The clamours 
of weak or of cruel men will not intimidate your judgment; and whenever any case of wanton 
or aggravated cruelty shall come before you, you will not put your negative on the indict= 
ment, because the aggrieved is a slave and the aggressor a free man, 


The spirit of subordination was never yet impaired or endangered by an adherence to the 
broad outline of justice, or by combining a necessary severity with the milder influence of 
mercy. Here, Gentlemen, I dismiss this subject in the perfect confidence that we have but 
one common view, to promote by every exertion in our power the best interests of the Commu= 
nity of which we are members, and to secure to every individual amongst us the enjoyment of 
those rights to which every one in some proportion, however small that proportion may be, 
is intitled. | 


Gentlemen, oneother subject only now occurs to me as necestary to press on your attention fur 
the present and that >uhject is one of those to which [I before referred as inmediately within 
the guardian care of the Grand Jury. I mean our public prison. It kas beeu reported to me 
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as insecure insomuch that without a guard, and that à military guard, its prisoners are likely to 
escape. It has also been reported to me that it is a prison in which there are no rules for its 

conduct, no allowance for the subsistence of its prisoners. In England the Judge, on your 
representation, would find a readier mode of remedying all these evils, than the legisla- 
tive provisions of this Island will in some instances permit us to do here. I am aware that 
for any purposes incurring expence, application must be made to a particular Committee of the 
House of Assembly; but I am sure you will readily concur with me in opinion that the re- 
commendation of the Grand Jury on such a subject, cannot but receive from such a Com- 
mittee that attention, which those Gentlemen might not think themselves bound to pay to an 
unauthorized application of the gaoler. If rules are wanting to preserve order in the prison, or 
regulations necessary for its internal management, by which the health of the prisoners may 
be promoted, you will find me ever ready to listen io your suggestions, and, I have no doubt, 
to concur in whatever you shall recommend. If ther- are no proper rules for the allowance of 
subsistence to the prisoners, I shall not hesitate to adopt and enforce the practice of our mother- 
country. It would be monstrous to allow a Creditor to starve his Debtor to death, but it 
would be as unjust to saddle their pittance on the scanty emoluments of the,jail keeper, 


: = . - . 
Gentlemen, I have no other observation to address to you, You will retire to your 


own chamber, and return the indictments you shall find into this Court at eight o'clock to- 
morrow morning, 
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